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Watt Street Transcript Corporation and Ricwarp A. 
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Defendants-Appellants. 
| ee ae rennet 
On APPEAL FROM THE Untrep States Districr Court ror 
THE SOUTHERN District or New York. 


Docket Entries. 
Date Proceedings 


07-09-76 Filed complaint and issued summons. 

07-09-76 Filed Pitff’s. aitidavit & Order to Show Cause 
for a preliminary injunction & temporary re- 
straining order, and Order appointing process 
servers, ret. 7-22:76 at 10:00 a.m. in Room 1903 
Lasker, J. 

07-13-76 Filed Pltff’s. memorandum in support of order 
to show cause for a preliminary injunction. 

07-12-76 Filed Pltff’s. undertaking on injunction in the 
sum of $1,000—National Surety Corporation. 

07-13-76 - Filed summons & affidavit of service by Robert 
R. Cawthra. Served: Samuel A. Greenspoon 
on 7-9-76. 

07-19-76 Filed Dfts: Affdvt. in opposition to motion for 
temp. injunction. 

07-19-76 Filed Dfts. brief in opposition to motion for 
Temp. injunction. 

07-21-76 Filed Supplemental Affdvt. of Roy L. Ragozin in 
support of preliminary injunction. 

07-21-76 Filed Supplemental Affdvt. Robert L. Meyer in 
support of preliminary injunction. 

07-21-76 Filed Reply Memorandum in support of pltffs. 
motion for preliminary injunction for copy- 
right infringement & Unfair competition. 


Date 
07-29-76 
07-29-76 
07-29-76 
08-19-76 
08-19-76 
08-19-76 


08-19-76 


08-19-76 


08-20-76 


08-30-76 


08-31-76 


09-07-76 


09-08-76 


09-08-76 


09-03-76 
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Proceedings 


Filed Defts’. Answer to the compiaint. 

Filed Defts’. request for production of documenis. 

Filed Defts’. notice of taking deposition of Robert 
L. Meyer, et al. on dates indicated. 

Filed Pitff’s. notice of motion to strike Defts’. 
defenses, ret. 8-30-76. 

Filed Pitff’s. memorandum in support of motion 
to strike Defts’. second, third and sixth de- 
fenses. 

Filed Pitff’s. interrogs. 

Filed Pitff’s. request for admission under Rule 
36. 


Filed Opinion #44989—PItff’s. motion for a pre- 
liminary injunction is granted.................. Lasker, 
J. (mailed notice) 

Filed Order of Preliminary Injunction enjoining 
Defts. from further infringing on PItff’s copy- 


right during the pendency of this action.. 
Lasker, J. (mailed notice) 

Filed Defts’. affidavit & notice of motion for re- 
argument of temporary injunction dated 
8-19-76, ret. 9-9-76. 

Filed Defts’. memorandum in support of motion 
for reargument. 

Filed Pitff’s. response to Defts’. request for pro- 
duction of documents. 

Filed Defts’. brief in opposition to motion to dis- 
miss defenses. 

Filed Pitff’s. affidavit by Robert L. Meyer in re- 
sponse to Defts’. motion for a stay pending ap- 
peal of the preliminary injunction. 

Filed Pitff’s. affidavit by Roy L. Regozin in re- 
sponse to Defts’, motions for stay pending ap- 
peal and for modification of preliminary in- 
junction. 

Filed Pltff’s. memorandum in response to Defts’. 
motions for reargument, stay pending appeal 
and modification of preliminary injunction. 


Date 
09-09-76 


09-17-76 


09-17-76 


10-01-76 


10-01-76 


10-06-76 


10-12-76 


10-15-76 
10-18-76 
10-06-76 
10-18-76 


10-19-76 
11-22-76 
11-29-76 


12-01-76 
11-30-76 
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Proceedings 


Filed Pitff’s. reply memorandum in further sup- 
port of motion to strike Defts’. second, third & 
sixth defenses. 

Filed Defts’. response to request for admission 
under Rule 36. 

Filed Defts’. notice of appeal from the order en- 
tered on 8-19-76. (mailed notice) 

Filed memo endorsed on motion dated 8-30-76. 
Motion denied & remainder disposed of dis- 
cussion on the record. So Ordered, Lasker, J. 

Filed answers (defts) to in’ rrogs. 

Filed notice that record has transmitted to the 

USCA. 

Filed preliminary injunction restraining and en- 
joining defts from publishing, cireulating Wall 
Street Transcript and requiring pltff to file 
bond in total of $5,000.00 within 5 days. Pre- 
liminary Inj. of 8-20-76 id rescinded. So Or- 
dered Lasker J. (infra) 

Filed Preliminary injunction bond in amt of 
4,000.00 #2474971 (Fireman’s fnd). 

Filed bond for costs on appeal in amt of 250.00 
(Crum & Foster) 

Filed notice of transmission of record to USCA 

Filed amended notice of appeal to USCA by 
defts from the order of 10-12-76 which super- 
seded the preliminary inj of 8-20-76. (m/n) 

Filed notice of filing of undertaking on Appeal. 

Filed transcript of proceedings dated 10-1-76 

Filed notice to docket clerk that 1st sup. record 
has been transmitted to USCA 

Filed 2nd supplemental record to USCA 

Filed stipulation ret supplementing record on ap- 
peal to U.S.C.A. 


A True Copy. 


RAYMOND F. BURGHARDT, 
Clerk 

By E. Aponte 
Deputy Clerk 
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Summons. 
UNITED STATES DISTRICT COURT, 


For tHE SouTtHERN District or New York. 


oe 
H. C. Wainwricur & Co., 
Plaintiff, 
v. 


Wau. Srreer Transcript Corporation and Ricwarp A. 
Houtman, 
te Defendants. 


Civil Action File No. 76-3053 MEL 


a 


To the above named Defendants: 


You are hereby summoned and required to serve upon 


Cahill Gordon & Reindel plaintiff’s attorneys, whose ad- 
dress is 80 Pine Street, New York, New York 10005, an 
answer to the complaint which is herewith served upon you, 
within 20 days after service of this summons upon you, 
exclusive of the day of service. If you fail to do so, judg- 
ment by default will be taken against you for the relief 
demanded in the complaint. 


RAYMOND F. BURGHARDT 
Clerk of Court 


s/ G. HarBEson 
Deputy Clerk 


{Seal of Court] 


Date: New York, New York 
July 9, 1976 
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Complaint for Copyright Infringement and Unfair 
Competition. 


UNITED STATES DISTRICT COURT, 
SoutrHerN District or New York. 
{Same Trtxe. | 


Plaintiff H. C. Wainwright & Co. (“Wainwright”) by 
its attorneys Cahill Gordon & Reindel, as and for its com- 
plaint, alleges as follows: 


1. This action arises under the Copyright Act, 17 U.S.C. 
§§ 1 et. seqg., as amended, (1970), as hereinafter more fully 
appears, with jurisdiction conferred by 28 U.S.C. $1338 
(1970) and pendeit jurisdiction. 


2. Upon information and belief, defendant Wall Street 
Transcript Corporation was incorporated in 1963 under the 
laws of the State of New York, maintains its principal! 
office at 120 Wall Street, New York, New York, and pub- 
lishes “The Wall Street Transcript”. 


3. Upon information and belief, defendant Richard A. 
Holman resides at 470 West 24th Street, New York, New 
York, is and has been since 1963, Chairman, President. 
Chief Executive Officer, Director and sole stockholder of 
Wall Street Transcript Corporation and Editor and Pub- 
lisher of “The Wall Street Transeript”, and is primarily 
responsible for the conduct of the business of Wall Street 
Transcript Corporation. 


4. Upon information and belief, defendant Wall Street 
Transcript Corporation and defendant Richard A. Hol- 
man each transact business in the Southern District of 
New York. 


5. Wainwright, organized in 1868, is a Massachusetts 
limited partnership engaged primarily in the institutional 
research and brokerage business, and is registered as a 
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broker-dealer with the Securities and Exchange Commis- 
sion pursuant to Section 15 of the Securities Exchange 
Act of 1934. 


6. Wainwright derives approximately 90% of its reve- 
nues and typically an even greater percentage of its profits 
from its institutional research operation. 


7. Wainwright’s institutional research business has more 
than 900 clients, including most of the major banks, insur- 
ance companies, mutual funds, investments counselors, pen- 
sion funds and similar institutional investors throughout 
the Free World. Wainwright provides these clients with 
continuous, in-depth analytical reports (“Research Re- 
ports”) and services covering approximately 30 industrial 
areas and approximately 275 industrial, financial, utility 
and railroad corporations. Wainwright’s Research Reports 
are designed to provide a comprehensive and objective 
analysis of company and industry characteristics, with par- 
ticular emphasis on current and future business, operating, 
competitive, financial and managerial trends. 


8. Wainwright prepares and distributes a variety of Re- 
search Reports, including Basic Reports and Special Re- 
ports. A Basie Report provides an in-depth study of a 
company with particular emphasis on current operations 
and the near-term and longer-range outlook, together with 
a review of the company’s historical operating record. It 
contains sections concerning management, accounting poli- 
cies, company and industry business characteristics, flow-of- 
funds and balance sheet analysis, and dividend policy. 
Basic Reports are based upon interviews with one or more 
eompany officials. A Special Report generally concerns a 
major development at a company. 
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9, The Research Reports are prepared by analysts who 
are employed by, or members of, Wainwright, each of whom 
specializes in one or more particular industries. From 
his research, the analyst develops conclusions concerning 
industry trends as well as business, operating, competitive, 
financial and managerial trends for specific companies en- 
gaged in the industry. The analyst sets forth his con- 
clusions and the factual and analytical basis for them in 
Research Reports. 


10. A Basie Report usually requires several months for 
the analyst to prepare. The time required to prepare a 
Special Report varies depending upon the nature of the 
developments discussed and the impact the analyst antici- 
pates the developments will have on an industry or par- 
ticular companies engaged in such industry. 


First Count 


11. Wainwright repeats and realleges each and every al- 
legation contained in paragraphs 1 through 10 inclusive of 
this Complaint with the same force and effect as if the same 
were set forth herein in full. 


12. Prior to April 13, 1976, one of Wainwright’s securi- 
ties analysts, W. D. Williams, researched, created and wrote 
a Special Report dated April 13, 1976 concerning FMC 
Corp. (FMC). A copy of the Special Report is attached 
hereto as Exhibit A. 


13. This Special Report contains a large amount of ma- 
terial wholly original with Wainwright and is copyright- 
able subject matter under the laws of the United States. 
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14. On April 13, 1976 Wainwright complied in all re 
spects with the Copyright Act and all other laws govern- 
ing copyright, and secured the exclusive rights and priv- 
ileges in and to the copyright of said Special Report, and 
subsequently received from the Register of Copyrights a 
certificate of registration, dated and identified as follows: 
“April 26, 1976, Class A, No. A. 736089”. A copy of the 
Certificate is made a part of Exhibit A to the Complaint. 


15. Since April 13, 1976 said Special Report has been 
published by Wainwright and all copies of it made avail- 
able by Wainwright or under its authority have been 
printed and published in strict conformity with the pro- 
visions of the Copyright Act and all other laws govern- 
ing copyright. 


16. Since April 13, 1976 Wainwright has been and stil! 
is the sole proprietor of all rights, title, and interest in and 
to the copyright in said Special Report. 


17. On or about May 10, 1976, defendants infringed said 
copyright by publishing and placing upon the market an ab 
stract of said Special Report, consisting in its entirety 
of verbatim extracts from and paraphrases of Wainwright’s 
Special Report. A copy of defendants’ infringement is at 
tached hereto as Exhibit B. 


18. By letter dated May 27, 1976 Wainwright notified de- 
fendants that defendants had infringed the copyright of 
Wainwright in the Special Report, and defendants have 
continued to infringe the copyright. A copy of Wain 
wright’s letter is attached hereto as Exhibit C. 


19. After April 13, 1976 and continuously since about 
May 10, 1976, defendants have been publishing, selling 
and otherwise marketing their infringement and thereby 
engaging in misappropriation, unfair trade practice and 
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unfair competition against Wainwright to Wainwright’s ir 
reparable damage, for which there is no adequate remedy 


at law. 


Seconp Count 


20. Wainwright repeats and realleges each and every 


allegation contained in paragraphs 1 through 19 inclusive 
of this Complaint with the same force and effect as if the 
same were set forth herein in full. 


21. Prior to April 27, 1976, one of Wainwright’s securi 
ties analysts, Thomas A. Trantum, researched, created 
and wrote a Basie Report dated April 27, 1976 concern- 
ing Overnite Transportation (OT). A copy of the Basic 
Report is attached hereto as Exhibit D. 


22. This Basie Report contains a large amount of m 


terial wholly original with Wainwright and is copyrigh 
able subject matter under the laws of the United States. 


23. On April 27, 1976 Wainwright complied in all re- 
spects with the Copyright Act and all other laws govern- 
ing copyright, secured the exclusive rights and privileges 
in and to the copyright of said Basie Report, and sub 
sequently received from the Register of Copyrights a cer 
tificate of registration, dated and identified as follows: 
“May 6, 1976, Class A, No. A741057.” <A copy of the 
Certificate is made a part of Exhibit D to the Complaint. 


24. Since April 27, 1976 said Basic Report has been 
published by Wainwright and all copies of it made by 
Wainwright or under its authority or license have been 
printed and published in strict conformity with the pro- 
visions of the Copyright Act and all other laws governing 
copyright. 
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25. Since April 27, 1976, Wainwright has been and still 
is the sole proprietor of all rights, title, and interest 
in and to the copyright in said Basie Report. 


26. On or about May 17, 1976, defendants infringed 
said copyright by publishing and placing upon the market 
an abstract of said Basie Report. consisting in its entirety 
of verbatim extracts from, and paraphrases of Wain 
wright’s Special Report. A copy of defendants’ infringe 
ment is attached hereto as Mxhibit E. 


27. By letter dated May 27, 1976 Wainwright notified de 
fendants that defendants had infringed the copyright of 
Wainwright in the Basie Report, and defendants have 
continued to infringe the copyright. A copy of Wain 
wright’s letter is attached hereto as Exhibit C. 


28. After April 27, 1976, and continuously since about 
May 17, 1976, defendants have heen publishing, selling 
and otherwise marketing their infringement and have 
thereby been engaging in misappropriation, unfair trade 
practices and unfair competition against Wainwright to 
Wainwright's irreparable damage, for which there is no 
adequate remedy at law. 


Tarirp Count 


29. Wainwright repeats and realleges each and every 
allegation contained in paragraphs 1 through 28 inclusive 
of the Complaint with the same force and effect as if the 
same were set forth herein in full. 


30. Prior to April 28, 1976, one of Wainwright’s se 
curities analysts, W. D. Williame, r searched, created and 
wrote a Special Report concerning Monsanto Company 
(MTC). A copy of the Special Report is attached hereto 
as Exhibit F 
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31. This Special Report contains a large amount of 
material wholly original with Wainwright . nd is copy- 
rightable subject matter under the laws of the United 
States. 


32. On April 28, 1976, Wainwright complied in all re 


spects with the Copyright Act and all other laws govern 
ing copyright, and secured the exclusive rights and priv 
ileges in and to the copyright of said Special Report, and 
subsequently received from the Register of Copyrights a 
certificate of registration, dated and identified as follows: 
“May 6, 1976, Class A. No. A 741057.” <A copy of the 
Certificate is made a_ part ‘xhibit F to the Com 
plaint. 


33. Since April 28, 1976, said Special Report has been 
published by Wainwright and all copies of it made by 
Wainwright or under its authority or license have been 
printed and published in strict conformity with the pro 


visions of the Copyright Act and all other laws govern 
ing copyright. 


34. Since April 28, 1976, Wainwright has been and still 
is the sole proprietor of all rights, title ¢md interest in 
and to the copyright in said Special Report. 


35. On or about May 24, 1976, defenoants infringed 
said copyright by publishing and placing upon the market 
an abstract of said Special Report, consisting in its en- 
tirety of verbatim extracts from, and paraphrases of 
Wainwright’s Special Report. A copy of defendants’ in 
fringement is attached hereto as Exhibit G. 


36. By letter dated May 27, 1976, Wainwright notified 
defendants that defendants had infringed the eopyright 
of Wainwright and defendants have continued to infringe 
the copyright. A copy of Wainwright’s letter is attached 
hereto as Exhibit C. 


ah 
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87. After April 28, 1976, and continuously since about 
May 24, 1976, defendants have been publishing, selling 
and otherwise marketing their infringement and have 
thereby been engaging in misappropriation, unfair trade 
practices and unfair competition against Wainwright to 
Wainwright’s irreparable damage, for which there is no 
adequate remedy at law. 


FourtyH Count 


38. Wainwright repeats and realleges each and every 
allegation contained in paragraphs 1 through 37 inclusive 
of the Complaint with the same force and effect as if 
the same were set forth herein in full. 


39. Prior to April 30, 1976, one of Wainwright’s secu- 
riiies analysts, Roy D. Burry, researched, created and 
wrote a “pecial Report concerning Eastman Kodak (EK) 
and Polaroid Corporation (PRD). A copy of the Specia! 
Report is attached hereto as Exhibit H. 


40. This Special Report contains a large amount of 
material wholly original with Wainwright and is copy- 
rightable subject matter under the laws of the United 
States. 


41. On April 30, 1976, Wainwright complied in aii re- 
spects with the Copyright Act and all other laws govern- 
ing copvright, and secured the exclusive rights and priv- 
ileges in and to the copyright of said Special Report, and 
subsequently received from the Register of Copyrights a 
certificate of registration, dated and identified as follows: 
“May 6, 1976, Class A, No. 741073”. <A copy of the 
Certificate is made a part of Exhibit H hereto. 


42. Since April 30, 1976, sa°’ Spec.ul Report has been 
published by Wainwright and :.:: copies of it made by or 
under its authority or license ave been printed and 
published in strict conformity with the provisions of the 
Copyright Act and all other laws governing copyright. 
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43. Since April 30, 1976, Wainwright has been and 
still is the sole proprietor of all rights, title, and interest 
in and to the copyright in said Special Report. 


44, On May 27, 1976, Wainwright hand-delivered to 
defendants the letter referred to in paragraphs 17, 26 
and 35 of the Complaint notifying defendants that they 
had infringed Wainwright’s copyrighted reports concern- 
ing FMC Corp. (First Count herein), Overnite Trans- 
portation (Second Count herein), and Monsanto Company 
(Third Count herein). A copy of Wainwright’s letter is 
attached hereto as Exhibit C. 


45. Despite the notification by Wainwright on May 27, 
1976 that certain copyrighted reports of Wainwright had 
been infringed by defendants, on or about May 31, 1976 
defendants once again infringed a Wainwright copyright 
by publishing and placing upon the market an abstract 
of Wainwright’s Special Report concerning Eastman 
Kodak and Polaroid Corporation, consisting in its entirety 
of verbatim extracts from, and paraphrases of, Wain- 
wright’s Special Report. A copy of defendants’ infringe- 
ment is attached hereto as Exhibit I. 


46. After April 30, 1976, and continuously since about 
May 31, 1976, defendants have been publishing, selling 
and otherwise marketing this infringement and have 
thereby been engaging in misappropriation, unfair trade 
practices and unfair competition against Wainwright to 
Wainwright’s irreparable damage, for which it has no 
adequate remedy at law. 


Firru Count 


47. Wainwright repeats and realleges each and every 
allegation contained in paragraphs 1 through 46 inclusive 
of the Complaint with the same force and effect as if the 
same were set forth herein in full. 


? 
& 
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48. Prior to June 15, 1976 one of Wainwright’s securi- 
ties analysts, Andrew C. Halvorsen, researched, created 
and wrote a Basie Report concerning C.I.T. Financial 
Corporation (CIT). A copy of the Basie Report is at- 
tached hereto as Exhibit J. 


49. This Basie Report contains a large amount of ma- 
terial wholly original with Wainwright and is copyright- 
able subject matter under the laws of the United States. 


50. On June 15, 1976 Wainwright complied in all re- 
spects with the Copyright Act and all uther l#ws govern- 
ing copyright, secured the exclusive rights and privileges 
in and to the copyright of said Basic Report, and filed 
an application for a certificate of registration with respect 
to the Basic Report. Wainwright has not as yet received 
the certificate of registration from the Register of Copy- 
rights. 


51. Since June 15, 1976, said Basic Report has been 
published by Wainwright and all copies of it made by or 
under its authority or license have been printed and 
published in strict conformity with the provisions of the 
Copyright Act and all other laws governing copyright. 


52. Since June 15, 1976, Wainwright has been and still 
is ghe sole proprietor of all rights, title, and interest in 
and to the copyright in said Basic Report. 


53. On June 23, 1976, Counsel for defendants telephoned 
Counsel for Wainwright and disclosed in the course of 
the conversation that he had drafted a summary of Wain- 
wright’s Basic Report concerning C.I.T. Financial Corpo- 
ration. 


54. By letter dated June 24, 1976 addressed to Counsel 
for defendants and delivered to his office by hand on that 
date, a signed copy of which was also delivered by hand 
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to the offices of defendants Wall Street Transeript Cor- 
poration and Richard A. Holman on that date, Counsel for 
Wainwright informed defendants that it was Wain- 
wright’s position that any summary published by de- 
fendants of a copyrighted Wainwright research report 
constitutes an infringement of Wainwright’s copyright 
therein. ‘The letter also gave express notice pursuant 
to Section 101(b) of the Copyright Act, 17 U.S.C. §101(b), 
that the summary of the Basie Report concerning C.I.T. 
Financial Corporation described by Counsel for defend- 
ants in the telephone conversation of June 23, 1976 would 
constitute an infringement of Wainwright’s copyright 
therein. A copy of Wainwright’s June 24, 1976 letter is 
attached hereto as Exhibit K. 


99. Despite the notification by Wainwright’s June 24, 
1976 letter that a summary of Wainwright’s Basie Re- 
port concerning C.I.T. Financial Corporation would con- 
stitute an infringement of Wainwright’s copyright therein, 
on or about July 5, 1976 defendants infringed said copy- 


right by publishing and placing upon the market an ab- 
stract of said Basic Report. A copy of defendants’ in- 
fringement is attached hereto as Exhibit L. 


06. After June 15, 1976 and continuously since about 
July 5, 1976, defendants have been publishing, selling and 
otherwise marketing their infringement of the Basie 
Report concerning C.1.T. Financial Corporation and have 
thereby been engaging in misappropriation, unfair trade 
practices and unfair competition against Wainwright to 
Wainwright’s irreparable damage, for which it has no 
adequate remedy at law. 


57. Despite notification by Wainwright to defendants 
that they had infringed Wainwright’s copyrights in all of 
the Research Reports which are the subject of the First 
through Fifth Counts inclusive of this Complaint, de- 
fendants continue to infringe the copyrights. 
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Complaint 


WHereErorE, Wainwright demands: 
? = 


(1) That defendants, their agents, servants and em- 
ployees and all persons .cting in concert with them or on 
their behalf be enjoine i during the pendency of this ac- 
tion and permanently from infringing said copyrights of 
Wainwright in any manner, and from publishing, selling, 
marketing or otherwise disposing of any copies of the 
abstracts attached hereto as Exhibits B, E, G, I and L 
or any other abstracts of copyrighted Wainwright Re- 
search Reports. 


(2) That defendants be required to pay to Wainwright 
such damages as Wainwright has sustained in consequence 
of defendants’ infringement of said copyrights and said 
misappropriation, unfair trade practices and unfair com- 
petition and to account for 


(a) all gains, profits and advantages derived by 
defendants, by said trade practices and unfair com- 
petition and 


(b) all gains, profits, and advantages derived 
by defendants by their infringement of Wain- 
wright’s copyrights or such damages as to the 
Court shall appear proper within the provisions 
of the copyright statutes, but not less than two 
hnndred and fifty dollars for each infringement. 


(3) That defendants be required to deliver up to be 
impounded during the pendency of this action all copies 
of said abstracts in their possession or under their con- 
trol and to deliver up for destruction all infringing copies 
and all plates, molds, and other matter for making such 
infringing copies. 


(4) That defendants pay to Wainwright punitive dam- 
ages. 
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Complaint 
(5) That defendants pay to Wainwright the costs of 


this action and reasonable attorney’s fees to be allowed io 
Wainwright by the Court. 


(6) That Wainwright have such other and further re- 
lief as is just. 


Dated: New York, New York 
July 9, 1976 


CAHILL GORDON & REINDEL 
By SrepHen A. Greene A Member of 
the Firm 
Attorneys for Plaintiff H. C. Wainwright 
& Co. 
Office and P. O. Address: 
80 Pine Street 
New York, New York 10005 
(212) 825-0100 
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FORta A 
} j | ab REGISTBAHOM, NQ. ee 
Registration of a Claim to Copy git Be yy FRASS | cuss 
in a gublished book manufactured in — p 


the United States of America | 00 NOT WRITE HERE 


This Is To Cartify that the statements set forth on this cert: .. ave been made 
a part of the records of the Copyright Office. [n witrress wr cut the seal of the 
Copyright Otfice is hereto affixed 


a 
mY a? 
Ohare engin a 
R b gf! 
Yaad Suaes of amenes 
1. Copyright Claimant(s) and Address(es): 


ea, ie Sy SOR 6 ce ee 
padres 245. PARK AVENUE, NEW YORK, NEW YORK 10027 Pa 


AGRLESS ...cnceneceeeeencone: coves nesernenernenecemmnenessoreumt set nenteseveomaveceneces crs: sseeretemmenssterss+sasetenmetan ++ee ++ cetuacenemuneees + sae eepeen me oon 
se ea ee i scl lacneaaapseaptivonsenmmuntindascnbae 
(Tide of Sook) 
3. Authors: 
Name a. 0. WAINWRIGHT % co. eae lad a i caticvehutciad Nae ala ccleas\ Geeeeelie U, a we Ae AR oa a 
(Legal name followed by pseudonym if .attes Joperrs im copies) (Name of councry) 

Gomiilediia LSA) Vea Neu) Adda SCS PAR AV UNE Voie HEY YORK LOO) Poe Risen cion: 

Name Hodgislsvadeswkaniven! | hadek He DaReOTE EE DAB datelunelsgaly ie Cicizensaio sits piste 
¢ (Legal same followed Sy zseudonym if latter appears on copies) Name 2 councry 

Domicilad ia U.S.A, Yes cere NO en AMOS ieee cmscentcntescenncnceneeeecname sens soasemmeeans eum si 


Nae ace cc sccccaeenscoseessesncrs canines dor cceweess  tulgens sageemteagenrorencertent a¢noressugeas ceanstereneausedeencamermanomne cans senamets toes: senmene CERES O RNIB oes cas laistndansnuidevassnntassinacaronens 
(Legal name followed by pseudonym if lacter appears on copies) (Name of country) 


Domiciled in U.S.A. “Yes... No wun. Addie ...... 


4. Bate of Publication of This Edition: 
April 13, 1976 
Sara Ya T= -7 DL '7777 
S. New Matter in Tais Version: 


6 Book in English Previously Manufactured and Published Abroad: [f ail or a substantial part of she 


cjeniyh Gh ad eh : : rext of this edition was 
previously manuractured aac pubiisned aoroad in the English ianguage, complete the following spaces: 


Date of frst publication of foreign edition ..............ceeceseeeeess Was registration for the foreign edition made in the US. 


Copyright Office? Yes ......... Ne cs. 


EXAMINER 
If your answer is “Yes,” give registration number 


7. Desosi? account: 


Pree TGR hh as 3 aE RL» > PRS sonoma 


& Send correspondence to: 


Nee RORBRT bs MEYER ett HAENWREGHT: Q 4009 ---245--PARK-AVBvy--HEW-YORKy-N-¥~...10017 


9. Saad certificate to: 


(Type or 

priat PO Ma oe ees ON Dees let OD * eee mnrer 
and 

a wes 245 PARK AVENUE 


Pewee oe wees sos eee ee me eeneeme sees “Wiebe res ase 6 eee ener ecee seeds sews eee ene cams eee cows 


NEWYORK NEW ORK. ROOK ceeemnrgay 


code) 


Information concerning copyright in books 


When to Use Form A. Foem A is appropriace for published 
00ks which have been manufactured in the United States. 

Boas Ls a Book’? The term “books” covers aot only material 
>udlisned ia book form, but also pamphlets, leasets. cards, and 
single pages containing text. Books include ficuon, nonfiction, 
poetry, collections, directories, cacalogs, and information in tabular 
bee he ry 


Unpublished Books. The law does not provide for registrarion 
of “book” material in unpublished form. Uapubiished Sooks are 
peotected at common law against unauchomzed use prior :0 
publicasion. 

Duration of Copyright. Stacutocy copyright in published dooks 
lases for 29 years from the dace of Srst publication, and may 3¢ 
renewed for a secoad 28-year term. 


How to secure statutory copyright in a book 


Srcs: Produce Copies With Copyright Notice. Produce the work 
27 trinting 2¢ other means of reproduction. To secure 
eum , £18 ¢ssentai thae the copies bear a copyright notice 
a tag stguccec_torm and position, as explained below. 
re ‘Vora ‘kth Copyrtgee Notice. The copy- 
"gace of puolicauon” as". . . the earliest 
: authorized edition were placed on sale, 
sold, Of DuOuciy distr:Dusec Sy che proprietor of the Copyright or 
under hus authors: ‘ 
Taira: Register Your Cooyriert Claim. Prompely after publica- 
tion, mail co the Register of Copyrights, Libracy of Congress, 


Wastungton, D.C. 20359, cwo copies of the work as published 
with notice, an application on Form A, peuperly completed and 
notarized, and 2 fee of $6 

The Copyrignt Notce. The copyright notice for Sooks shail 
appear on the title page or verso thereof, and shall consise of three 
elements: the word “Copyright,” the aboreviation ‘“Copr.,” oF 
the symbol! ©. accompanied by the name of the cooyright awner 
and the year dace of publicacion. Example: © John Doe i975. Use 
of the symaol ©S may result im securing cooveight in countries 
whicn ate memoers of the Universal Copyright Convention, 


ACL LLL LLL LOL LC O LL LLCO LO 


NOTE: It is the agp of publicanon wich notice that actuaily secures copyrighe protection. [f copies 
are published without the required notice, che sight to secure copyright is ost, and cannot be restored. 


Books manufactured abroad 


In General. Form A is not appropriate for books which have 
been manufactured outside the United Stares. 

Fore:gn-Lunguage Bocas. Applications covering foreign: 
language books by foreign authors, manufactuced abroad, should 
be submitted on Form A~B Foreign. 

Enclish-Linguage Bocas. 300ks in English manufactured abroad 
may de registered for “ad interim’ copynght (Form A-B Ad 
Incerim); or, if they are protected under the Universal Copyright 
Convention they are eligible for full-term cegistracion on Form 
A-8 Foreign: 

(1) Ad Interim Copyricht. Ad interim cegistration is necessary 
for protection in the Uniced States unless copynght has been secured 


under the Universal Copyright Convention. To secure ad interim 
copyright a claim must be registered within 6 months of dest publi- 
cation abroad. Ad interim copyright lasts for 3 years or until an 
American dition is published within the S-year period and 
registered. 

(2) Universal Copyright Convention. An English-language 
work by a foceign author first published abroad is eligibie ror 
full-term U.S, copyrighe if: (a) its auchoe is a citizen o¢ subsect 
of a country which is a member of the Universal Copyright Conven- 
tion, or the work was firse published in such a councry, and (6) ail 

ublished copies bear the copyright notice provided under the 
Use Copyrigne Convention. 


i AsO °C R 1076 
: Ave Ts 275 


We 
i 


Two copies received 


| gPR 26.1976 


i Pee recaivead 


May 1975-306, 000 
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H.C WAINW CO. 


Estabished 1868 


SPECIAL REPORT 


Earnings Estimate Revision 
Fiber Division Sale, Tanker Contracts 


April 13, 1976 FMC CORP. (FMC) 
Earnings ( Years ending Dec. 31) 
Acta) 197@ .0.,...0..., $2.40 per share(a) Recent Oe ck ke hae 25 
Actual 1975 ...0.....2.. 3.24 per share(b) 1976 Price range to date ...... 27-2 
Estimated [976 ........ 3.75 per share(c) P-E based on 1976 estimate.... qT 
Current annual dividend rate . 1.00 per share Vield oo eas 4.0% 


(a) After 98¢ per share reduction from switch to LIFO. and tanker contract loss provision of 37¢ 
per share. 

(b) Including LIFO profit of 20¢ per share and !2¢ per share benefit of change in pension 
funding assumptions. 

(c) After possible further tanker loss provision of 2Se¢ per share. 


Relative to our earlier expectations, FMC’s 1975 results contained two surprising variations 
which, on balance, augur favorably for the company’s performance this year. Though the 
single-figure estimate for 1976 remains at the $3.75 per share level to which it was increased 
(from $3.50) in mid-February, it is now based on even more conservative assumptions as to 
the forces likely to affect the business. These include a 25¢ per share allowance for further 
loss provision on the oil tanker contract; a charge of like amount had been incorporated in 
the writer’s original projection of 1/975 earnings but proved not to be required last year. The 
tanker problem is explored later in this report, as are the more important — and certainly 
more constructive — implications of the proposed sale of the company’s fiber business. 


The first of the “surpnses” alluded to above that strengthen 1976 prospects is the magnitude 
of the increase in industrial and agricultural chemical earnings in last year’s recessionary 
environment. In contrast to the writer’s earlier proiection ot a 14% year-to-year gain in results 
of this most important segment of FMC, group pretax income actually rose 60%. Moreover, 
unlike certain other chemical companies last year, performance in this sector did not depend 
disproportionatelv on the ag line, which had only about a 15% gain in profits. Nevertheless, 
with (1) another excellent contribution assured this season from “‘Furadan,”’ the company’s 
highly successful broad-application insecticide-nematicide, (2) close to a full year’s 
availability of the recent 40% expansion in natural soda ash capacity (together with 
substantial price increases thereon), and (3) improving demand across most ‘of the company’s 
chemical product spectrum, it seems clear not only that this segment will register another 
significant increase in earnings during 1976 but also that the gain will be from a much higher 
1975 base than had earlier been presumed. 


© H. C. Wainwright & Co. 1976 
All rights reserved. No portion of this report may be reproduced in any form without prior written consent. The 
information has been compiled from sources we believe to be reliable, but we do not hold ourselves responsible for its 
correctness, Opinions are presented without guarantee. 
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The second development likely to aid comparisons this year was the surprisingly limited 
extent to which the Fiber Division’s losses shrank last year despite the fact that the business 
had swung into the black beginning last September. Although still lagging the company’s 
budget, fibers have remained profitable so far in 1976. Even if demand for fibers in general 
has plateaued — and allowing for the impact of DuPont’s recent steep cut in the price of 
polyester textile filament (of which FMC is a small producer) — it seems unlikely that this 
business will slip back into the red quickly or massively enough (if, indeed, it does so at all) 
for there not to be at least a very substantial reduction in fiber operating losses on a 
full-year basis in 1976. The writer believes that this operation will provide a positive swing of 
at least 25¢ to FMC’s per share earnings. This assumes, of course, that current negotiations 
looking toward the sale of the Fiber Division do not produce a change in ownership status 
during 1976. If this business were to be sold and/or deconsolidated as of June 30, for 
example, there would be an additional favorable impact on year-to-year operating 
comparisons (before any wnite-offs) of perhaps 15¢ per share, assuming that our estimate of 
the trend and level of divisional profits is correct. 


It should be noted that, in its Annual Report, FMC combines the pretax results of its Fiber 
and its Film Divisions, so that the preceding per share figures on fibers reflect the writer's 
estimates of not only the tax credit applicable to this segment but also the breakdown 
between the two divisions. It is believed that the Film Division, under the pressure of sharply 
lower demand (as custoriers reduced inventories) and price-cutting in foreign markets, 
slipped into the red last year. The extent of the operating deficit is unknown and, obviously, 
the greater its magnitude, the smaller the indicated loss in the Fibers Division and. 
presumably, the less the positive swing that can be projected in fibers this year 


The following table sets forth the writer’s projections of each segment’s operating results for 
1976. 


(See Table | on following page) 
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Table | 
FMC Estimates 
(In millions) 


Group Income (Loss) Primary 


Sales : is __ncome Tax __ Net Per 
Change Amount Change Margin Amount Rate tacome Chase 
1974 Actual (a) 


Machinery Group $1,125 +15% 33% 4.8% % 
Civilian ~ 954 $24 37 a6. 2 
Defense 171 16 25 8 42.0 
Chemical Group $ 950 +27 + $2 N. = 
Industrial & Ag $2 +37 +130 34.7 
Fiber Div 313} +18 $2.0 cr (17.2) 
Film Div. 117) 45.5 3.0 
Ketchikan (b) - + 69 10.5 
Petro-Tex (c) ~ + 67 10.2 
Corp. charges (320) + $3 : (16.6) (0.52) 
Total $2,074 +21 057. 6 4.9% $809 $240 


1975 Actual (h) 


Machinery Group $1,356 +21% $1.44 
Civilian 1,123 +18 0.92(d) 
Defense 233 +37 16.5 O42 
Chemical Group $ 936 1 €%6.7 $270 
Industrial & Ag ~~ 628 +2] 93.3 291 
Fiber Div 209 «= +33 (13.5) (0.42) 
Film Div 9 §64AS (0.5) (0.02) 
Ketchikan (b) - Ue) 0.11 
Petro-Tex (c) _ 19 01? 
| 
Corp. charges (S54) +73 26.6 48.0cr | 
Total $2,292. +1! Sisié + 5 “6.6% $43.4(g) 186% $108: | 
| 
i 
1976 Estimate | 
Machinery Group $1,472 + oe 3 78 10% ‘2 ; 
Civilian 1,215 + 8 20 404, 0.70(dKf) 
Defense a7 | #0 + 10 470 0.54 
Chemical Group 1.123 +20 ; + 44 NA. $3.48 | 
Industrial & Ag. ~ 750 +19 "T70 * 30 8.2 \ “526 | 
Fiber Div 260 +35 (10) - 7Oct $00 {30} (0:16) 
Film Div 113 +14 3 ~ BaP I 45.0 6 0.05 
Ketchikan (h) § + 43 N.A NA ) 0.16 
Peter. Tex to) fh + $4 NLA NA ) 
Corp charges pee (60) + # asker 44.0 cr | 
Total 295 64306 COST lt OUT ota | 
fai After reduction from switch to LIFO for ail domestic non-tiber inventories 7 a nur OMe per 


share after taxes 

(hl FMC's 50% equity after taxes 

cl) FMC's 50% after-tax equity in Petro-Tex, plus undisclosed income trom ther smaller atfilares 

(d!) After $4.2 million preferred dividends. all allocated te machinery ance this yick ued in the link-Hels 
acquisition 

fh After tanker contract tose provinone of ©1109 miltion oo q per 
estimated $8 0 milion or SS@ per share in 196 

(al After Ele of 87.1 milion in 1974, $18.9 million on 1975 stick SM onethites F 7A and DUNG att 4 ; 
million in 1974, $9.1 million in 1975, and $7 million in 197 

(h) Inctudes LIFO profit of $6.2 milton or 20¢@ per share after ae, dnd $329 million of It@ per hare 
henefit uf hange in pension assumptions 


NA Not applicable 


Note Sales and group income are as reported for 1974 and 1475 ail other Neures are the writer's 
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As is apparent from the preceding data, the company’s bottom-line perf. mance will be 
considerably retarded by a major resurgence in the tax rate from the abnormally low levels of 
the past two years. The investment credit (which FMC flows through) will reflect a hiatus in 
large-scale project completions between 1975's soda ash expansion and next year’s start-up of 
a new “Furadan” plant; the ITC may accordingly be less than half last year’s record 59¢ per 
share. The DISC credit, an important recent source of earnings for FMC, may also decline, 
though only modestly. 


The Fiber Division Situation 


Patently one of the most hopeful developments at FMC in recent years was the decision 
reached by management late last year to attempt to negotiate sale of the Fiber Division (and 
FMC’s 50% share of Ketchikan Pulp, the major raw material source for the rayon operation). 
The results achieved by the former American Viscose rayon and acetate business, extended 
subsequently by FMC into polyester, have followed a substantial if irregular downtrend since 
the cash purchase of that operation (for $114.5 million) in 1963. The record of the earnings 
contributions (partly estimated) of the Fiber and Film Divisions (plus Ketchikan) since 1968 
is as .ollows: 


F & F Contribution to FMC Earnings Per Share 
“8 1969 1970 1971 1972 1973 1974 1975 
é¢ 58¢ J2€ lo¢ 
( } Denotes loss. 


The record has actually been worse than this in fibers alone; the above numbers include the 
Film Division, which was quite profitable in 1974 (though it had a probably small loss last 
year), and FMC’s 50% equity in Ketchikan Pulp, which had been a modest and relatively 
stable contributor up to 1974, when the extraordinarily favorable world pulp price situation 
then prevailing sparked a major jump in results. The Film Division is not included in the 
proposed disposal, but the Ketchikan interest is. Recent contribution of the for-sale 
components is estimated as follows: 


1974 
Fihers Division (544) 
Ketchikan equity 19 33 

(21¢) 


‘1 Nenares lnee 


The properties involved in the proposed disposal include two plants having capacities for 
roughly 370 million pounds of rayon staple and 60 million pounds of rayon tire cord, an 
80-million pound acetate filament facility, and a location producing about 30 million pounds 
of polyester staple and 50 million pounds of polyester feeder yarn, roundly half of which 
FMC processes at a second site into textured yarn for warp knitting. Ketchikan Pulp is a 
medium-sized Alaskan producer of dissolving pulp (as well as some timber and lumber), about 
three-quarters of which go to FMC’s cellulosic fiber and cellophane operations 
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The net book value of the Fiber Division was about $120 million on December 31, 1975, 
while the book value of the 50% interest in Ketchikan was $38 million. There seems little 
doubt that any sale or disposal will involve a major writedown of these carrying values. 
Obviously, finding a buyer for at least the rayon and acetate lines - the major share of the 
total — will not be easy, since few believe that either type of fiber will show much, if any, 
growth on a long-range basis; furthermore, the rayon process creates expens./€ pollution- 
control problems, and raw material costs are likely to remain in a steep secular uptrend. 


Moreover, at the present time, there are several material impediments to the sale of the 
Ketchikan interest — at least at a good price. First, there is the fact that FMC has only a half 
interest to sell — an inherent demerit for many potential purchasers other than 
Louisiana-Pacific, owner of the other 50%. Second, the Environmental Protection Agency is 
requiring installation (by July 1. 1977) of a secondary effluent treatment system that would 
cost $31 million. The partners have not as yet agreed to make this investment and are 
attempting to negotiate a more reasonable alternative with the EPA. Third, the District Court 
in Alaska has held that “clear cutting” is not permissible on U.S. Forest Service lands unless 
the trees are mature and the logging operator marks each tree to be cut. About 95% of the 
trees in the tract are mature, and meeting the court’s requirement would be quite costly. 
(Apparently, the bureaucrats and lawyers have not considered the possibility of marking the 
trees that are nor to be cut.) Finally, Ketchikan is a defendant in a number of antitrust and 
contract violation actions with a possible several-million-dollar total liability. The first two of 
these four “impediments” are considered significant by this observer 


Taking these and other considerations into account, and recognizing the large element of 
guesswork involved, the writer estimates that, if a single purchaser can be found for the Fiber 
Division and for the Ketchikan interest, FMC’s proceeds and the associated writedown might 
approximate the following magnitudes: 


Fiber Division 
Working Rayon/Acetate Polyester Ketchikan 


Capital Plants Plants Equity Total 
Net book value (in millions) $25 $35 $60 $38 $158 
Possible sale price We io 40 mee 100 
Gain (loss) $10 ($35) ($20) ($13) ($ 58) 


if proceeds can, in fact, de associated with segments of the Fiber Division’s assets, the 
working capital portion probably would bring some gain since a substantial share of the net 
current assets is represented by pulp and finished fiber inventories at a low LIFO cost. As for 
the remainder, the write” has little confidence that his figures necessarily represent the most 
stringent assumptions — oniy what seems reasonably possivie if tite rigitt buyer can be found. 


Management is being exceedingly cautious in describing its objectives, timetable, strategy, etc. 
in this whole proceeding. Its reticence extends even to the matter of confirming or denying 
that approaches have been made to the appropriate Federal agencies to inquire about a 
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ruling* that might open the door to transfer of the properties to one or another of perhaps 
the most logical potential purchasers — American Enka (Akzona), Courtaulds, or Beaunit — 
the other three domestic rayon producers. (Ironically, Courtaulds built FMC’s present rayon 
plants in the 1930's and sold them to American Viscose in 1941. Management has stated 
that it is attempting to find a single purchaser for the entire Fiber Division, with or without 
the Ketchikan equity, and, in the writer's opinion, this criterion might well limit the field of 
potential buyers to approximately the concerms just named. 


Though lacking confirmation by management, this observer believes that if, for whatever 
reason, FMC cannot sell the Fiber Division as a unit, it is prepared to dispose of it piecemeal. 
The writer is also convinced that to the extent that any of the Division remains unsold 
beyond some undisclosed target deadline, FMC is prepared to walk away from the business. 
There is precedent for such an action in the company’s October 1974 closing of the 
Parkersburg, West Virginia rayon plant. This unit, the oldest in the system, had capacity for 
83 million pounds of staple and tow, plus 20 million pounds of regular tenacity rayon textile 
filament. (This shut-down of Parkersburg resulted in non-recurring costs of only Ye per share 
after tax.) Such a “last resort’ course would throw approximately 5,000 people out of work 
and cause a severe shortage of rayon, of which FMC has accounted for about 55% of U.S. 
output; presumably these facts would weigh in the Federal Trade Commission’s consideration 
of the merits of FMC’s putative “distressed company”’ stance. 


If a sale can be consummated roughly in line with the figures presented earlier, FMC would 
wind up with possibly $100 million, plus a tax writeoff and a sizable one-time charge agai'ist 
earnings. However, after-tax interest earnings on $100 million would exceed 15¢ per share, 
compared with the average annual deficit of 8¢-%¢ per share produced by the Fiber Division 
plus Ketchikan during the 1973-1976 span. Most important of all, FMC would finally have 
ric itself of a monumental headache, a long-standing drain on executives’ time, and a serious 
negative from an investment appraisal standpoint. One only wonders what took the company 
so long. 


The Tanker Problem 


Of far less significance over time, but having some potential to penalize near-term operating 
results. is FMC’s trouble-plagued tanker construction program. In 1972, the decision was 
made, apparently at a relatively low management level, to commit the the company to six 
separate leveraged-lease contracts to build six 35,000 deadweight ton intercoastal oil tankers 
for Standard Oil of California (SOCAL). Not only had FMC never built any such vesseis 


*Other things being equal, purchase of FMC’s rayon business by any one of the other three 
U.S. rayon producers probably would violate Section 7 of the Clayton Act It is possible, 
however, to qualify such a transfer under the ‘‘failing company’ doctrine. Under precedents 
established in two Supreme Court cases (U.S. vs. Citizens Publishing Co. and U.S. vs. General 
Dynamics), FMC must show (a) that the fiber business is “distressed’’ in the sense of not 
being viable on a continuing, long-range basis and (b) that it has been offered to, and rejected 
by, a representative list of potential purchasers outside the fiber industry as well as smaller 
companies within the industry. [f and when FMC can establish these criteria, it may be able 
to secure clearance from the FTC to approach the #2 or #3 rayon companies under the 

“failing company "' doctrine. 
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previously — though it has had extensive experience as a builder of barges — but the design 
incorporated new technological concepts. The company’s inexperience apparently also 
extended to the matter of how to write the contracts and manage its customer requests for 
changes in specifications, of which there proved to be many. As if this were not inauspicious 
enough, the construction period commenced in 1973, just a: the rate of inflation in materials 
and labor costs was beginning to accelerate. 


Against this backdrop, not only were there substantial delays in the schedule but also hefty 
cost overruns. As of the end of 1974, the latter were estimated at $50 million, compared with 
the original contract price of $97 million for the s’x tankers. Against this $50 million, FMC in 
1973 and 1974 established loss provisions of $25.2 million pretax (or 4l¢ per share after 
tax). Although no further loss provision was taken in 1975, the estimated project cost 
overrun did, in fact, grow — to $58 million as of December 31, 1975, even though FMC in 
June of last year negotiated an increase of about $6 million in the aggregate contract price of 
the first three tankers. In other words, the new total contract price is now $103 million, 
while costs are expected to total $151 million. 


FMC’s contention is that this $58 million overrun is “primarily attributable to the design 
changes and related matters for which SOCAL is responsible.’’ And, naturally, SOCAL has 
disputed this view. One facet of the “New Arrangements” of June 1975 (referred to above) 
was the establishment of procedures, including arbitration if necessary, for the resolution of 
FMC’s claims for additional payments. In addition to this concession, FMC “‘won’’ the added 
$6 million for the first three ships, an extension of delivery dates for each of the first three 
ships, and the elimination of “‘take out” provisions on these three vessels (whereby FMC 
might have had to take title to the tankers in the event of missing a scheduled delivery date). 
In exchange, the company appears to have given up something with respect to its rights for 
additional compensation for design changes already made. The footnote in FMC’s Annual 
Report, while lengthy, is incomplete on this score and is no model of clarity ovesail: the 
“New Arrangements” also contain language setting a ceiling of $29 million apiece on ev + of 
the first three vessels, comapred with their present, renegotiated price of about $18 muiion 


While this has been a sorry — and costly — situation for FMC, it does seem that, with the first 
vessel having been completed and delivered last December, the company is now far enough 
along on the learning curve that additional cost overrruns, if any, will be small, and that the 
major incremental financial cost to FMC will lie in the determination of what share of the 
present unreserved overrun is the company’s responsibility. It is the observer’s opinion that 
FMC will wind up “in the bag” for a large percentage of the approximately $33 million 
balance of the cost overruns not already reserved against. The assumption that half, say, of 
this amount will be provided out of 1976 earning results in the 25¢ per share after-tax 
reduction used by the writer in arriving at his overall $3.75 per share 1976 estimate for 
FMC. 


H. C. WAINWRIGHT & CO. 
W. D. Williams 
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The Wall Street Transcript 
May 10, 1976 
Page 43,669 


*WD. Williams of H.C. Wainwright & Co. save in a Special 
Report (April 13-7pp) on FMC CORP. (25) that 1976 prospects 
are strengthened by the magnitude of the increase in industrial 
and agricultural chemical earnings in last year's recessionary 
environment. And second, he says that likely to aid comparisons 
this year was the surprisingly limited extent. to which the 
Fiber Division's losses shrank last year. a 

His estimated earnings for 1976 is $3.76 per share compared 
with earnings of $3.24 per share in 1975. 5 

According to Williams, one of the most hopeful developments 
in recent years was the decision by management last year to 
attempt to nepouate sale of the Fiber Division. He says the 
company could wind up with possibly $100 million, plus a tax 
writeofi an a sizable one-time charge against earnings. And, 
concerning ti.e tanker situation. he writes that the company is 
now far enough alung on the Jearning curve that additional cost 
overruns, if any, will be small, the major incremental! financial 
cost to FMC will lie in the determination of what share of the 
present unreserved overrun is the company’s responsibility. 
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May 27, 1976 


Dear Mr. Holman: 


The Wall Street Transcript recently published 


three unauthorized abstracts of research reports prepared 
and copyrighted by our client H. C. Wainwright & Co., 
namely, the Special Report dated April 13, 1976 concern- 
ing FMC Corp., the abstract of which appears on page 
43,669 of the May 10, 1976 issue of The Wall Street 
Transcript, the Basic Report dated April 27, 1976 con- 
cerning Overnite Transportation, the abstract of which 
appears on page 43,689 of the May 17, 1976 issue of 
The Wall Street Transcript, and the Special Report 
ated April 28, 1976 concerning Monsanto Company, the 
abstract of which appears on page 43,789 of the May 24, 
1976 issue of The Wall Street ere 
The abstracts consist in their entirety of 

verbatim extracts from, and paraphrases of, portions 
of the reports. It appears to us that the abstracts 


Clearly infringe the copyrights of H. C. Wainwright 
& Co; 


As you probabl:; already know, the H. C. 

Wainwright & Co. research reports involve a great deal 
Of time, effort an4 |tecnscs $c soecara and are 3235222224 

with the expectation that persons who use “hem in their 
investment decisions might ask H. C. Wainwright & Co. 
to act as their broker. Publishing abstracts of such 
reports impairs theirvalue to H. C. Wainwright & Co. 
and unjustly enriches The Wall Street Transcript. 


Sy fod 
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We are writing with the hope that litigation 
will not be necessary, and that satisfactory arrange- 
ments can be made to assure H. C. Wainwright & Co. 
that similar incidents will not occur in the future. 
However, if we do not receive a satisfactory response 
from you or your attorneys in this regard by June 4, 
1976, we will recommend that H. Cc. Wainwright & Co. 
pursue its legal remedies. 


Very truly yours, 


Stephen A. Greene 


Wall Street Transcript Corporation 
120 Wall Street 
New York, New York 10005 


Attention: Mr. Richard A. Holman, 
Publisher 


BY HAND 
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H.C. WAINWRIGHT & CO 


Established 1868 


BASIC REPORT 


April 27, 1976 OVERNITE TRANSPORTATION (OVT) 
Earnings ( Years ending Dec.31) 
Actual 1974 ...........-.- $2.78 per share Current price .. « - 66 ce oe eee 22 
Acta 187s oe ee. 2.03 per share 1976 Range to date ........... 24-19 
Estimated 1976..........-- 3.00 per share P-E based on 1976 estimate .... 7 
Current annual dividend rate... 0.80 per share kN Re 3.6% 
Commentary 


Last year, Overnite Transportation experienced a sharp earnings reversal because the carrier 
was unable to reduce operating expenses sufficiently to compensate for the recession-related 
dropoff in revenues. While Overnite benefits from paying low wage rates to nonunion em- 
ployees, the company has historically maintained a no-layoff policy for regular full-time 
employees so workers could depend on a 40-hour work week. However, attempts to maintain 
this policy throughout the downturm curtailed profits to the point where employee layoffs 
became absolutely necessary. A sharp decline in capacity utilization also contributed to the 
earnings decline. 


Since the fall of 1975, however, cost-cutting measures combined with strengthening revenues 
reversed the earnings pattern, and it appears that this favorable trend will continue through- 
out 1976. Productivity gains se finally being realized, aided by the now fully operational 
breakbulk terminal located in .he center of Overnite’s route authority. Furthermore, with 
the recent additions of route authority and the planned development of new business be- 
tween Ohio and the Southeast, the carrier should be positioned to extend the favorable 
earnings trend into 1977. 


Before Overnite can be expected to significantly improve on uneven earnings performance 
since 1971, this analyst believes it necessary for management to take several steps: (1) expand 
operating authority to reduce dependence on the Southeast, (2) place greater emphasis on 
sales, and (3) refine and tighten the company’s system of revenue and expense controls. 
While progress is apparently being made in all three areas, it is still too early to precisely 
define the effects of these actions on the long term outlook. 


© H. C. Wainwright & Co. 1976 
; : : : ; The 
All rights reserved. No portion of this report may be reproduced in any form without prior written consent. |! 
tatornatian has been compiled from sources we believe to be reliable, but we do not hold ourselves responsible for its 
correctness, Opinions are presented without guarantee. 
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1975 Results 


Earnings dropped 27% to $2.03 per share for 1975, the lowest net income figure since 
1970. With no significant extension of route authority to bolster volume, and with an im- 
portant customer — the textile industry — hard hit by the recession, Overnite’s ton miles 
dropped 14.4%; the decline in revenues —7% — was relatively moderate, thanks largely to 
freight rate increases and a slight improvement in the freight mix. 


Despite a variety of cost control measures, management was able to trim operating expenses 
by only 3% for the full year, partly because employee layoffs had been deferred to the last 
possible moment, and partly because of an 11% increase in depreciation charges. In addition, 
competitive pressures and the desire to improve the company’s standing in the industry 
dictated that fairly high service standards be maintained despite their cost. Finally, new 
operating expenses were added with the startup in mid-1975 of the large, 216-door break- 
bulk terminal in Gaffney, South Carolina. The new terminal consolidates 85% of all break- 
bulk freight (a job previously performed at eleven different locations), improves service by 
giving every shipper consistent two-day delivery between any point in the Overnite system, 
and has allowed trailer schedules to be tightened at all terminals, thereby boosting dockwork- 
er productivity. As an unfortunate byproduct, however, it has also increased the number of 
vehicle miles driven relative to ton miles. Thus, average trailer loads — defined as ton miles 
divided by vehicle miles — declined a substantial 7.2% from the 1974 level, to a seven-year 
low of 17,964 pounds, while the number of empty dispatches rose almost 50% to 26,192 
from 17.610 in 1974. Theoretically, future volume gains will require smaller increases in the 
number of vehicle miles driven, and the advantages of the Gaffney terminal will become 
more apparent with every further increase in volume. In retrospect, the extended period of 
light tonnage probably aided the company in phasing in Gaffney so easily. 


Table 1 presents interim operating results since 1973. As the table indicates, the operating 
ratio reached a high of 92.2% for the March 1975 quarter, then dropped to 83.1% for the 
December period — its lowest fourth-quarter level in three years. 


(See Table | on following nage) 


Table | 


Interim Operating Results 


(In midlwns) > 
Operating Operating Other Pretax Effective N Earnings = 
Quarter Ending Revenue Ratio Income Expense Income Tax Rate Income Per Share 1 
1973 March s ea | s ) $01 4 ~ < ) < ~ 
June 2 ¢ Ri? 4) 47 oa | 0) 68 = 
September 4 83.1 4.0 40 0 0 0 68 
December 40 ®4 > 14 04 34 $0.0 i? 0.56 
Year $917 82 $159 $0.5 $154 50.4 $7 $2.54 ; 
1974 March $ 260 824 $ 46 $0.2 $44 49.8 % 9 $0.75 : 
June 27.1 80.7 $.? 0.2 50 50.2 a4 0.83 3 
September 26.4 85.3 19 0.? 37 47.4 0 165 5 
December 84] s¢ 0 33 $1.4 ¢ 054 ~ 
Year $102.1 $3.1 $17.3 $0.8 $16.5 49.7 $s $2.78 , 
$ 209 2 e- $ 16 $0.2 $14 19.6 $0.8 $0.28 1 te ~ 
June 229 87.9 28 0.2 45.7 14 0.46 Sf 
September hs J 839 | 0.2 ) 48.1 U 0.67 o 
December 25.5 $3.1 4.3 0.2 4] a 19 0.62 
Year $ 95.0 86.5 $12.8 $09 $11.9 48.5 $6.1 $2.03 g 
% Increase (Decrease) 1975 vs.1974 = 
Maret (204%) (65%) (63%) * 
June (1S ) (460 ) (45) i 
September: a. Ye 4 3 2 
December i) 19 1S 
Year ( ) (26) (27 ) 
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1976 Prospects 


In the strong economic environment projected for 1976, Overnite may be able to achieve 
record earnings of $3.00 per share. The ton mile, revenue, and operating expense assumptions 
underlying this estimate are discussed below. 


Ton Miles 


Historically, industry tonnage trends have displayed a cyclical sensitivity to economic swings 
as measured by the FRB Index of Industrial Production. Overall physical output is expected 
to climb 8%-10% in 1976, but Overnite should be able to outperform the industry with a 
12% advance in tonnage, and perhaps a 17% gain in ton miles. Several factors support this 
projection. 


First, the Southeastern economy, which led the national downturn, appears to be leading 
the recovery as well, with both the textile and tobacco industries (two important customers 
for Overnite) showing substantial strength. Overnite, in particular, has seen an increase in 
the number of its customers, primarily because of recent emphasis on reestablishing old 
business relationships. Second, on February 2, 1976, Overnite began operating over new 
route authority purchased from Kent Freightlines. With Philadelphia, Southeastern Penn- 
sylvania, and Southwestern New Jersey now open to penetration, this new authority could 
add as much as $2 million in revenues for 1976. Third, the new Gaffney terminal should 
enhance traffic flow by relieving bottlenecks at other terminals (at Atlanta and Charlotte, 
for example), thereby freeing personnel to actively solicit freight in local areas. The Gaffney 
facility is also expected to improve systemwide service levels. While Overnite is no longer 
providing following-morning service in under-150-mile markets, as in the past, the company 
has become more competitive in longer haul segments by providing consistent second-day 
service. In this way, management hopes to attract more long-haul and less-than-truckload 
(LTL) freight from tobacco and tire companies, as well as from larger manufacturers such 
as IBM. Accordingly, on the assumptions that tonnage rises 12% and average length of haul 
advances 4%-5%, overall ton miles could increase 17.0% in 1976. 


Revenues 


Revenues should benefit from the carryover of 1975 freight rate increases, as well as from 
a 5%-6% hike that went into effect on April 12, 1976 (filed by the Southern Rate Confer- 
ence in response to the annualized 10% Teamster wage rate increase that became effective 
on April 1, 1976). Thus, full-year freight rates should show a 7% increase from 1975 levels. 
On the other hand, Overite’s freight mix will probably deteriorate modestly, reflecting 
the growing percentage of truckload shipments (which the company is aggressively soliciting) 
and commodity-rated business. Accordingly, as Table 2 indicates, the overaii revenue gain 
may approximate 23%-24%. 


(See Table 2 on following page) 
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Table 2 


Projected 1976 Operating Revenue Year-to-Year Changes 


1974 1975 

Torinage ( 5.6%) (15.1%) 
Average length of haul 
Ton miles 
Freight rates 
Freight mix 
Total revenues 

( } Denotes decrease 


Operating Expenses 


Operating expenses are expected to rise 20%-21% in 1976 largely as a result of a 7% advance 
in unit costs and a 12%-13% increase in capacity as measured in vehicle miles. As Table 3 
indicates, Overnite’s capacity utilization rate has been declining since 1973, reflecting: 
(1) an increase in vehicle miles relative to ton miles (vehicle miles have expanded more or 
contracted less than ton miles during the previous phases of the business cycle); and 
(2) an increase in trailer carrying capacity. For 1976, however, trailer capacity will probably 
remain unchanged, while vehicle miles could expand by about 12%. Since, as stated previ- 
ously, ton miles are projected to rise 17%, 1976-1977 capacity utilization would then im- 
prove modestly, though still falling short of 1973 and 1974 levels. The major obstacle to 
improvement in this area is the Gaffney terminal. Under the previous system, freight was 
moved either directly to the destination terminal or through one of 11 consolidation points 
relatively close to the origination or destination terminal. With virtually all breakbulk 
freight now going through Gaffney, both inbound and outbound dispatched loads are 
heavier, but more miles are being traveled. Another aspect to the reduction in capacity 
utilization is that while scheduled daily departures of trailers have dropped to 950 per day 
from the 1,040 peak in 1975, scheduies are expected to be added throughout 1976. 


(See Table 3 on following page) 
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Table 3 


Capacity Utilization 
(in millions) 


Vehicle Trailer Capacity Ton Ton Miles per 
Miles(a) x Capacity(b) = Miles(c) Miles (d) Capacity Miles (f) 


1976(¢) 82.5 9,387 774.4 773.5 1,00 
1975 734 9,387 689.0 659.3 0.96 
1974 79.5 9,292 738.7 769.8 1.04 
1973 76.1 7874 599.2 783.2 1.31 
% Increase (Decrease) 
1976-1975 12.4% 0.0% 12.4 13 
1975-1974 (7,7) i (6.7) (14.4) 
1974-1973 45 18.0 23. iil 


ui Includes road and peddle miles, excluding ciiv pickup and delivery miles 
h) Cubic footage of highway trailers. 

¢) Product of (a) and (b) 

fd) As reported to the ICC. 

fe) Estimated 

f) Ton miles divided by capacity miles. 


Despite the limited prospects for capacity utilization improvement in 1976, labor produc- 
tivity, as measured by ton miles per employee, may approach the 1973 peak. As indicated 
earlier, the Gaffney terminal will contributé to this gain by tightening trailer arrivals at 
terminals throughout the system, thereby boosting dockworker efficiency. The improving 
productivity trend is shown in Table 4 


Table 4 
Productivity 
Average Ton Miles 
Ton Miles Employment per Employee 
(mils 
197o(e) 1133 4,420 175.0 
1975 659.4 3,887 169.6 
1974 7169.8 4,488 i7i3 
1973 783.2 4,423 177.1 
i972 633.1 4,126 i$3.9 
1971 $30.2 BF ee 141.2 


fe) Estimated. 


Total labor costs will probably climb about 25% for 1976, on the basis of a 13%-14% ru 
in average employment as well as the annualized 10% gain in wage rates. Overnite’s wage 
rates are at 77% of the Teamster wage scale, and management is unlikely to allow this spread 
to widen mater’ ‘ly because of the risk of employee dissatisfaction (see Table 5). While the 
Teamster wage adjustment took place on April 1, 1976, Overnite’s drivers usually do not 
receive increases until the fall months; the wages of terminal personnel are customarily raised 
on a staggered basis. 


(See Table § on following page) 
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Table § 
Wage Rate Differential (a) 


 Overnite to 


Teamsters Overnite Teamsters 
7O(e) $7575 $5863 77.4% 
1975 6.845 $.330 779 
74 & $15 4.920 785 
I73 6.135 4,250 69 3 
1972 § 3.820 693 
@ iverage hourly wage rates per vear for hourly workers as @ proxy for wag forall 
em pic vees 
ée/ Estimated 
Fue likely to register the largest increase among the remaining cost categories. The price 


per gallon appears to have stabilized at 45¢, if maintained, this level would represent a 
rise in the average per gallon price from 42.2¢ for 1975. Total fuel costs may rise by 


4s much as 20°, however. reflecting a |2 rise in consumption stemming from an increase 
in vehicle miles driven. Depreciation charges will probably ri to $8.0 million. “Other 
expenses in aggregate are expected to increase a modest 97-10%, with most of the upward 


pressure coming from insurance and claims costs. (Even though this area showed considerable 


improvement in 1975 perhaps because of the strong tie-in with the incentive program 
this year’s rate of increase could approach the projected gain in operating revenues.) Table 6 


eve 


ummarizes estimated Operating expense trends for 1976 


Table 6 
Projected 1976 Operating Expenses (a) 


Cle i Estimated 
™ Iner % incr 


1974 1975 (Decr.) 1976 (Decr.) 


4,488 (13.4%) 4,420 13.7% 
$12,166 13512 | $14,863 i00 
$ 54.60 hee Be i 384 $ 65.70 234 
Fuel 
Consumption (mil. gal.) nee é31 (12 sey ro4f oF 
Cost per galion 37 Ye a2 Je 1.3 45 Je 00 
Fuel costs ( mils.) S 7ASs $ 6.89 i 36 } $ 43° 193 
Depreciation (mils.) S$ 6,60 s 933 Hol $ 800 1 
Other expenses (mils.) 
Operating supplies § AN $ 7a) ( 7.¥%) S x0 6 (% 
Op tax and licenses 434 4 i44 (343 404 La 
Insurance & claims 00 i Oé (lo0) +4) 10.0 
Rents & purchased transp 0) 39 0 24 sive 4 0.34 00 
Communication & Utilities 1.59 }.8O 0 
Total 16.4? $ { } % 1688 hs. 
Total operating expense (mils.) $ S477 $ 82.20 ( 10) © OR MD 0. 
ai ICC basis 
» 


i) 
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-9- OVERNITE TRANSPORTATION 
Table 7 presents ext.mated 1976 results for Ovenzite ! { on previously indicated volume 
and capacity projeciions. As the table indicates, net ' e should rice somewhat more 
rapidly than operating income, reflecting slight reductions in » .i-operating expenses (pri- 
marily interest) and in the effective tax rate. 
got Table 7 


Possible 1976 Results 
(In millions) 


ae Actual Estimated _ 
% Incr. % Incr. 
1974 1975 (Decr.) 1976 (Decr.) 
Operating revenue $102.1 $ 95.0 ( 7.0%) £117.0 23.2% 
Operating expense _ 848 82.2 C31) 98.8 20.2 
Operating income $ 17.3 $128 (26.0 ) $ 18.2 42.2 
Operating ratio 83.1% 86.5% 84.4% 
Non-operating expense $ 08 $ 09 $08 
te : Pretax income 16.5 19 17.4 
: : Income tax 8.2 5.8 8.4 
, Effective tax rate 49.7% 48 5% 48.5% 
Net income $ 83 S$. 61! (26.5) $$: 90 
Common shares 3.0 3.0 3.0 
y fe Earnings per share $278 $ 2.03 270") $ 3.00 47.8 
Ton miles (mils.) 769.8 659.4 (14.3%) Tis 17.0% 
. Vehicle miles (mils.) 79.5 73.4 Chis) 25 12.4 
, Average load (Ibs.) 19,368 17,964 (72) 18,763 4.4 
Revenue per ton mile 13.26¢ 14.41¢ 87 15.13¢ 5.0 
Operating expense per 
; vehicle mile 106.7¢ 112.0¢ 5.0 119.8¢ 7.0 
A ~ ong-Term Outlook 
1977 Prospects 
> 
‘2 According to the H. C. Wainwright forecast, the pace of economic recovery will begin tc 


slow in the second half of 1976, growth in rea! output (as measured by the FRB Index of 
Industrial Production) is expected to moderate in 1977, while inflation may accelerate. 
With no significant productivity gains in prospect, overall U.S. corporate profits may not 
show significant progress from 1976. Or the other hand, however, Overnite has a number 
of unusual factors working in its favor that could offset the effects of the adverse economic 
conditions and extend the current earnings momentum into 1977. 


: Revenue. Although industrial production is expected to rise no more than modestly in 1977, 
Overnite could enjoy an increase in ton miles of as much as 12%, This expectation rests on 

projected increases of 8% in tonnage and 4% in average length of haul, stemming from Over- 

; nite’s anticipated purchase of route authority between Louisville, Kentucky and Cincinnati, 
' Ohio. The new authority wil! link the company’s predominantly Southeastem route system 
with its irregular route authority, encompassing the entire State of Ohio. The company’s 
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next step will then be to convert the Ohio authority from irregular to regular route « uthority 
affording Overnite greater flexibility with regard to entry and exit routes in Ohio. 


At present, Overnite hauls only two or three trailer loads per day to and from Ohio because 
of: (1) route restrictions in reaching Cincinnati; (2) the limitations imposed by the single 
Cincinnati gateway; and (3) a lack of Overnite terminal facilities within the state. Presum- 
ably, the ICC-approved addition of new route authority and subsequent modifications of 
route restrictions will eliminate the first two obstacles. With respect to the third. nianage- 
ment plans to build or lease three or four new terminals — certainly one each in Columbus 
and Dayton, and possibly in Toledo and the Cleveland/Akron areas as well. With these 
changes, Overnite would be well placed to take advantage of the substantial amounts of heavy 
industry in Ohio by linking this area with the Southeastern states. 


With the recent addition of the Gaffney terminal and substantial purchases of highway 
equipment. Overnite has more than ample physical facilities to maximize the benefits of the 
Ohio authority On the other hand, the company will certainly have to intensify its sales 
effort in order to establish shipper relationships in this new territory. Management recognizes 
this problem, however, and is already planning to deal with it as the situation unfolds. 


While the development of the Ohio authority is expected to account for most of the differential 
between the modest increase in industrial output and Overnite’s projected 12% growth in 
ton miles, several other factors will also contribute to the company’s reve..ue growth. For 
one thing, the soon to be acquired Lousville-Cincinnati bridge authority will include 20 
counties in Kentu ky: if Overnite can acquire additional authority in Tennessee, it will have 
an opportunity to provide service ou the lucrative link between Nashville, Tennessee and 
Louisville and Lexington, Kentucky. While management has not yet initiated negotiations 
for this additional authority, there is a clear possibility that such a purchase will be made well 
before the end of 1977. In addition, Overnite has applied for new route authority between 
Jacksonville, Florida and Houston, Texas. The case is still in the hearing stage at the ICC and 
no decision is expected before mid-1977. Although the filing has provoked some controversy. 
management believes there is a reasonably good chance for a favorable decision. Finally, the 
startup of the Gaffney facility has freed the company’s other terminals to solicit freight 
more aggressively, without regard for breakbulk limitations. Moreover, as mentioned prev- 
iously, average daily departure schedules will probably be increased in order to recapture 
former customers as well as to help develop the Ohio authority. 


On balance, total revenues should advance 17%-18% for 1977, on the hasis of the following 
assumptions: (1) that ton miles do indeed expand by 12%, (2) that freight rates wil in- 
crease 7% (annualized) for the full year: and (3) that the deterioration in freight mix will 
penalize revenues by approximately 2%. The mix deterioration will probably stem trom a 
higher proportion of iunger haul business, witicit irauiiivnuily gelerates less feveiiue per 
ton mile, while the estimated 7% price increase would represent the required offset to higher 
wage rates. 


Earnings Per Share. Overnite’s 1977 operating ratio is expected to remain at essentially the 
1976 level, on the assumptions that freight rate increases fully offset wage rate hikes, and 
that productivity gains relieve some of the inflationary cost pressures in both linehaul and 
terminal operations. As discussed earlier, the Gaffney facility should have an increasingly 
favorable impact on productivity, especially within terminals, as overall volume expands. 
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Operating efficiency should also be enhanced by management’s possible appointment of re- 
gional managers. Under the present system, terminal managers tend to solve day-to-day prob- 
lems themselves, since the vice president of operations (who is directly responsible for all 
41 terminals) is limited in the amount of daily contact he can maintain with each facility 
(in fact, some of the operations responsibility is currently being shouldered by the senior 
vice president located in Charlotte, North Carolina). A tightly knit team of two or three 
regional anagers would significantly improve operating efficiency and enavie the various 
terminals to adopt a consistent approach to common problems. Such a step appears increas- 
ingly likely, especially with the growing importance of the Ohio territory and the need for 
more terminals. 


Operating margins should alsu benefit from the relatively moderate pattern of prospective 
fuel cost increases, which are expected to average no more than 3¢-5¢ above the current 
45¢ per gallon rate. Fuel costs currently represent 8% of total operating expenses. 


Under the foregoing assumptions, operating and net income may advance to the upper 
end of a $3.25-$3.50 earnings per share range. 


Beyond 1977 


Following an historically high rate of per share earnings growth through 1971, Overnite 
has turned in an erratic profit performance over the past few years. The primary problems 
seem to have been (1) policy constraints in adjusting the labor force to cyclical swings in 
volume; and (2) the difficulty in identifying and attracting potentially profitable freight 
into the Overnite system. While the company has recently realized some progress in both 
areas, it still has not reached the point where uninterrupted annual profit growth can con- 
fidently be expected. Nevertheless, long-term earnings growth could average 12%-15% per 
year. One positive byproduct of the recent recession is that it has sensitized management to 
the importance of adjusting employment to changing volume levels. Until last year, Over- 
nite’s terminal managers had never laid off a full-time employee in good standing. With the 
1975 experience fresh in mind, however, reaction time in future cyclical downturns is 
likely to be significant!y accelerated. 


Even so, it is important to understand the built-in rigidity of the Overnite system. The 
company’s contro! procedures rest essentiall, on a fixed trailer depdrture and arrival 
schedule, maintained on a daily basis. It is these schedules that determine equipment and 
terminal manpower utilization, and to a lesser extent the amount or density of freight moving 
between terminals. Overnite has a system that informs terminal managers in advance as to 
how much freight is coming in; greater use of this system would presumably help in maxi- 
mizing dock manpower efficiency and equipment utilization. However, the company’s 
non-union status probably limits the extent to which it can effect manpower adjust- 
ments on a daily or weekly basis. Nevertheless, while Overnite’s labor adjustments will 
probably never be as dramatic as in a unionized company, layoffs are now being treated 
as possible measures of last resort, where two years agu they were essentially unthinkable. 


The non-union status itself bears further comment. Since Overnite’s wage rates are substan- 
tially below the Teamster scale, and with the adoption of a mor? liberal layoff policy. it 
would seem that the company would be vulnerable to Teamter unic ~i2'ng. A careful exam- 
ination of Overnite’s policies leads to the opposite conclusi: 10wever. 
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In general, Overnite’s employees have supported management’s contention that unioniza- 
tion would disrupt the current management labor relationship and is otherwise undesirable. 
For one thing, the current working atmos; .ere is congenial; unproductive or undesirable 
workers are simply not hired. In addition, all employees can participate in a stock option 
program, a non-contributory retirement plan, and a ijberal disability program. Furthermore, 
Overnite is already a comparatively well paying employer vis-a-vis the non-trucking compa- 
nies in the areas in which it operates. Finally, and perhaps mosi significantly, if an employee 
is dissatisfied with Overnite’s pay scale, he generally has the mobility to get a job with a 
union carrier, which is far less difficult than attempting to organize Overnite. 


Beyond these factors, however, management enjoys a great deal of flexibility in dealing with 
direct union pressure. For a union — in this case, the Teamsters — to represent Overnite, it 
must first win a certification election at the terminal level. Since each terminal is considered 
a separate entity, a majority vote is required in each case. The union representatives must 
then begin contract negotiations with management. During the bargaining period — which 
lasts 12 months — wage rates at the particular terminal are frozen by law to prevent manage- 
ment from influencing the outcome. Meanwhile, and this is a key point, management can 
grant raises at other terminals — which increases the pressure on the union representatives 
to win a lucrative contract. If discussions become deadlocked, the union’s final recourse is 
to persuade the workers to strike the terminal. At this point, the employees have not paid 
union dues, since they are not members until a contract is signed. Accordingly. strikes re- 
present a potentially se.:re hardship — and deterrent — since there would probably be little 
or no strike compensation. If no contract emerges by the end of the |2-month bargaining 
period, the employees may hold a decertification election. Since 1963, there have been 
about 15 such cases, all of which resulted in decertification. While three terminal locations 
(Knoxville and Bristol, Tennessee and Baltimore, Maryland) have not formally decertified, 
management has indicated that it will not recognize the Teamsters as bargaining agents be- 
cause the official bargaining year has expired. Thus, with little employee incentive to organ- 
ize, a readily available labor pool, and substantial management flexibility, Overnite’s non- 
union status is not as vulnerable as comparative compensation levels alone would seem to 
indicate. 


The combination of prospective route authority expansion and increased terminal capacity 
from the Gaffney facility should enable the company to attract significant amounts of new 
business in the years ahead. A major question arises. however: whether management can build 


the necessary organizational structure to fully realize the profit potential of the incremental 
revenue. 


Overnite’s terminals are currently located within a 50-60 mile radius of every point that can 
be served within the existing route authority. Since no towns in the present system are large 
necessarily come from acquisitions of new route authority. Once the Ohio route authority 
is improved, the next logical step will be to link such cities as Jacksonville, Birmingham, 
Nashville, Louisville, and Cincinnati. No additional expansion into the southern tier is cur- 
rently contemplated, other than the public convenience and necessity (PC&N) application 
for authority to serve Jacksonville and Houston. 


To maximize profitability of incremental revenues, management hopes to stress the following: 
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(1) A program to improve coordination between central linehaul dispatch 
and terminal managers in positioning headloads so as to minimize 
handling time. This program will be tied in with 4 computerized equip- 

ment control and dispatching system which will become operational 
later this year. 


(2) A plan to improve coordination between sales and central linehaul 
dispatch so as to minimize balance problems and raise average trailer 
loads. 


(3) The designation of termivals as distinct profit centers, thereby em- 
phasizing revenue and expense relationships at the terminal ‘evéi. 


(4) Extending the average length of haul, toward the end of bolstering 
average trailer loads. 


To the extent that the revenue base expands faster than the development of the above 
areas, Overnite’s profit potential will be inhibited. If, however, significant progress is made 
in these areas over the next three years, then revenue and expense controls will probably be 
adequate to support profit growth over the foreseeable future. It must be stressed, however. 
that Overnite has relied on a less sophisticated system of controls than such carriers as 
Roadway, Yellow, or McLean; until controls are developed to a more meaningful extent. 
this analyst has less confidence that the company can achieve 15%-plus earnings growth over 
the longer term. 


Historical Operating Results 
Table 8 presents the 1965-1975 history of Overnite’s return on total capital and equity, as 


\ well as the key components of these measurements. Also included is the company’s internal 
\ sustainable growth rate, as derived from net return on equity and the payout ratio. 


(See Table 8 on following page) 
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Table 8 


Return on Capital and Equity 


(A) (B) (C) (D) (E) (F) (G) (H) 
Net Internal 
Operating Capital Eff. Retum Debt to Net i minus Sustainable 
Margin Turnover Tax on Total Total Return _ Dividend Growth 
(a) (b) Rate Capital Capital onEquity Payout Rate (c) 


1975 13.2% 1.58 48.5% 11.0% 15.8% 12.2% 60.6% 7.4% 
1974 16.8 1.94 49.7 16.6 16.5 18.9 1193 13.6 
1973 17.3 2.12 50.4 18.3 13.4 20.5 72.8 14.9 
1972 212 aee $0.7 24.2 11.9 269 77.4 20.8 
1971 22.60 2.41 51.3 271 16.9 319 78.7 oa] 
1970 15.9 2.20 52.6 213 215 73.1 157 
1969 10.5 .10 50.6 : Sl 14.2 55.0 7.8 
1968 P31 11 513 : 30.7 17.8 61.3 10.9 
1967 V5.1 49.6 38.0 22.4 70.0 15.6 
1966 10.9 41.6 L2. 43.5 20.0 60.8 12.2 
1965 132 2.14 43.0 : 39.8 259 67.8 17.6 


(a) Operating income dividend by total revenues. 
(b) Revenues divided by total long-term invested capital. 
(c) Internal sustainable growth rate equals return on equity times one minus the payout ratio. 


Return on Capital 


Although return on capital has fluctuated within a wide range since 1965, the overall trend 
has been decidedly downward since the 10-year high of 27.1% in 1971 (see Column D of 
Table 8). In fact, by 1975, the rate had fallen to 11.0%, somewhat below the 1965-1970 
average of 14.3%. The major problem has been the weakening pattern in both operating 
margins and capital turnover; the 1975 operating margin (at 13.5%) was under the 1965- 
1975 average (15.4%), while capital turnover (at 1.58) was significantly below its ten- 
year average of 2.07. In turn, this relapse to pre-1971 profitability levels stems primarily 
from (1) the drop in tons carried per vehicle mile, especially in the less-than-truckload cate- 
gory, and (2) a decline in revenue per ton mile, followed by weakness in overall ton miles. 
Return on total capital should improve in the period ahead, principally on the strength of 
higher operating margins - partly a function of improved productivity — as well as increased 
volume. The capital turnover ratio may also recover somewhat, though new equipment and 
terminal purchases will probably limit the advance. 


Return on Equity 


As shown in Column (E) of Table 8, Overnite’s debt-to-total-capital ratio has been reduced 
to 15.8% for 1975 from 39.8% for 1965, and this has contributed to the decline in return 
on equity. The company’s philosophy is to reduce debt whenever the opportunity arises. 
Specifically, whenever the company accumulates cash that cannot be readily invested in the 
business, management’s actions effectively lower return on equity below what would result 
under a different strategy. Since Overnite is currently accumulating cash, after additional 
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debt is paid off, excess liquid assets will probably place the company in an overcapitalized 
position and hence further penalize the rate of return on equity. 


Internal Sustainable Growth Rate 


Column (H) of Table 8 presents Overnite’s thecretical earnings growth rate for each year 
covered in the table — i.e., the rate at which earnings would grow if return on equity and 
the payout ratio were to remain unchanged in subsequent years. For the past 10 years, 
the internal sustainable growth rate has averaged 14.7%, while actual compound earnings 
growth has been just 10.4%. On the assumption that there will be no material change in 
the payout rate, it appears that the actual earnings performance may more closely approxi- 
mate the internal sustainable growth rate in the years ahead. 


Operating Record 


It should be pointed out that the 10.4% compound annual earnings growth rate of the past 
ten years is somewhat misleading, in that there has been considerable year-to-year 
variation in the percentages changes. As indicated in Table 9, most of the earnings growth 
occurred in 1970 and 1971, when profits jumped 76% and 90%, respectively. 


Table 9 


Operating Record 
(In millions) 


Years Net Eff. 
Ended Operating Operating Operating Other Tax Net Share 
Dec. 31 Revenue Ratio Income Expense Rate Income Earnings 


1975 $ 95.0 86.8% $12.6 $09 485% $6.1 
1974 102.1 83.2 17.2 08 49.7 8.3 
1973 917 Pod iS9 OS 50.4 Ta 
1972 19.2 78.8 16.8 03. 307 8.3 
1971 67.7 77.4 15.3 O32 3i3 
1970 $4.3 84.1 8.6 0.6 52.6 
1969 47.2 89.5 5.0 05 506 
1968 42.4 86.9 5.6 04 514 
1967 37.5 84.9 5.7 04 49.6 
1966 35.6 89.1 39 04 41.6 
1965 30.8 86.8 4.1 03 43.0 
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Cumpound annual grow tin 


1975-1970 11.8% 
1970-1965 12.0 
1975-1965 119 


Operating Statistics 


Since the early 1960’s, it has been management’s policy to match the growth of interstate 
operating authority with the development of additional intrastate routes in order to maxi- 
mize the company’s penetration of the Southeust and expand its service capabilities. Through 
purchases of relatively small franchises, the carrier has been able to attract significant 
amounts of additional freight, and, except for 1975, ton mile growth has outperformed the 
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FRB Index of Industrial Production. Moreover, because of this concentration of route 
authority, Overnite has been able to accommodate the increased freight by expanding in- 
dividual terminal capacity rather than adding new facilities. Accordingly, volume per ter- 


minal grew rapidly through 1973, though it has since stabilized. Table 10 presents these 
trends. 


Table 10 
Ton Miles 


FRB 
Years Industrial Ton Miles per 
Ending Production Number of 
Dec. 31 Index Terminals i Terminals 


1976(e) 126.3 : 18.9 
1975 1159 : 16.1 
1974 123.4 0. 18.8 
1975 126.8 ; 19.1 
1972 1138.3 16.7 
197) 107.0 i4.3 
1970 105.5 14.0 
1969 Ti 14.6 
1968 106.7 90 
1967 100.8 13 
1966 99.4 6.8 
1965 90.9 5.8 
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% Increase (Decrease) 
1976-1975S(e) 
1975-1974 
1974-1973 
1973-1972 
1972-1971 
1971-1970 
1970-1969 
1969-1968 
1968-1967 
1967-1966 
1966-1965 


fa) In millions. 
fe) Estimated. 


During the 1965-1975 period, Overnite’s operating ratio has also fluctuated rather widely 
— between a 1969 high of 89.4% and a 1971 low of 77.1%. Consequently, the company has 
experienced wide earnings swings, an unusual pattern for a motor carrier with above-average 
levels of profitability. This overall pattern probably reflects the no-layoff policy, which, as 
discussed previously, was designed to compensate employees to some degree for their non- 
union status and somewhat lower wage rates, but has also prevented management from re- 
acting to adverse economic conditions and implementing comparatively effective expense 
controls as quickly as some of the unionized carriers. 
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As Table 11 indicates, Overnite’s operating characteristics changed materially in 1969, when 
the average length of haul rose almost 50%, raising the average trailer load by about the same 
percentage. Unfortunately, although these gains should have substantially enhanced produc- 
tivity, they were more than offset by the erosion of revenue per ton mile (yield). During 
1970 and 1971, an improvement in yield, together with modest unit cost increases, reduced 
the operating ratio to 77.4%. When the yield dropped substantially in 1973, the average 
trailer load (tonnage hauled per vehicle mile traveled) went into an extended downtum, 
which effectively lowered linehaul efficiency and forced the operating ratio into a renewed 
climb — to 86.5% by year-end 1975. Most of the deterioration occurred in the LTL category 
(as noted in the second column of Table 11). Average trailer loads should recover throughout 
1976 and 1977, however, on the strength of (1) an increase in average length of haul, reflect- 
ing the Gaffney breakbulk terminal and the development of the Ohio territory; and (2) an 
advance in tonnage per vehicle mile as a result of the overall strengthening in system tonnage. 
Nevertheless, competitive conditions will probably preclude a return to the average trailer 
loads of the mid-1960’s for the foreseeable future. 


(See Table 11 on following page) 


Table tI 


> 
Operating Statistics 3. 
ta 
Ton Mile/ Ton Mile/ i 
Ton Veh. Mile Revenue ) 
(Average Length LTD TL Total Tons = (Average Trailer x Ton Mile = Revenue Op. Expense * Operating a 
of haul) Veh. Mile Veh. Mile Veh. Mile Load} (Yield) Veh. Mile Veh. Mile Ratio 
1975 301 $3.2 166 29.8 17,964 14.4le¢ 129 4¢ 111 %¢ 86 8% is 
1974 298 14.0 18.5 32.5 19,368 13.26 128.4 106.7 83.2 as 
1973 287 149 21.0 35.8 20,570 11.71 120.5 99.6 82.7 = 
1972 270 17.2 18.7 359 19,404 12.47 121.0 95.3 78.8 4 
1971 251 19.5 18.7 38.2 19,179 12.77 122.5 94.8 77.4 S 
1970 257 19.8 17.8 376 19,329 11.09 107.2 90.2 84.1 o % 
1969 are 0.5 18.4 389 21,140 9.52 00.6 90.0 89.5 ; 
1968 185 1.0 17.1 38.1 14,085 13.53 953 82.8 869 C4 
1967 174 39 17.7 416 14,465 13.82 100.0 84.9 84.9 ig . 
1966 171 1.7 15.7 37.1 12,685 13.50 85.6 76.3 89.1 Px 0 
1965 169 21.2 14.6 35.8 12,103 13.57 82.1 71.3 86.8 oO " 
=| 
Index: 1965=100 (eo) 
1975 178 62 114 83 148 106 158 157 100 Q 
1974 176 66 127 91 160 98 156 150 96 } 
1973 170 70 144 100 170 86 147 140 95 Rw 
1972 160 81 128 100 160 92 147 134 91 by 
1971 149 92 128 107 158 94 149 133 89 2 
1970 152 93 122 105 160 82 i31 127 97 | 
1969 161 97 126 109 175 70 123 126 103 
1968 109 99 117 106 116 100 116 116 100 
1967 103 113 121 116 120 102 122 119 98 
1966 101 102 108 104 105 99 104 107 103 


1965 100 100 100 100 100 100 100 100 100 
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Management and Organization 


Overnite was founded in 1935 by the present Chairman of the Board, Harwood Cochrane, 
age 64, who concentrates his attention on acquisitions of new route authority, the establish- 
ment of new shipper relationships, and general troubleshooting. President Kenneth G. Gentil 
(50), who came to Overnite from the Fruehauf Company in 1970, is primarily involved in 
fleet planning and purchases, as well as sales. A. W. Duke, Jr. (44), Vice President of Opera- 
tions, has held his current position for less than two years, having previously served as Vice 
President of Insurance and Safety. Mr. Duke is the top operations administrator and, as 
such, allows his terminal managers a good deal of independence. Much of the operations 
expertise comes from Andrew M. Price (56), Senior Vice President and long-time employee 
of Overnite, who advises Mr. Cochrane, as well as individual terminal managers, cn 4 broad 
range of operations matters. 


Although management views itself as operations — rather than salesoriented, in that it 
stresses transit times, efficient terminal operations, and route authority access in order to 
attract and hold incremental freight business, it is somewhat surprising that the carrier 
has not developed a profit and loss statement for each terminal facility. Such a capability 
would presumably greatly aid in the early detection of revenue and cost problems. 


Overnite’s incentive compensation program has been in effect for six years, and in its present 
form for over three years. The program includes terminal managers, assistant terminal man- 
agers, and all sales representatives, providing maximum bonuses of 30%, 20%, and 15% of 
their respective salaries. While a full payout cannot be made unless the company’s overall 
revenue objective has been met in a particular year, as much as 50% is available to individuals 
in terminals that have reached their targets, even if the company as a whole has not done so. 
The major deficiency in the program seems to be that terminal managers do not know what 
value is attached to the various perforriance measures in determining payouts. In general, 
management has indicated to this analyst that pounds per manhour has the heaviest weight- 
ing and that such factors as claims, delinquent amounts, sales quota, trailer load average, and 
safety all have the same relative importance. 


Company Development — Acquisitions 


When Overnite began operations in 1935, the entire system comprised one terminal in North 
Carolina and one in Virginia. Subsequent acquisitions expanded the company’s operating 
authority throughout the Southeast, and the present territory is bordered by Jacksonville, 
Florida; York, Pennsylvania; and Nashville, Tennessee, as may be seen in the map on the 
following page. 


(See map on following page) 
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Acquisitions have contributed significantly to Overnite’s terntorial growth. The carrier has 
wisely avoided single large-scale purchases, which so often present unanticipated, and 
frequently overwhelming, problems. Table 12 lists the company’s acquisitions since 1965 


Table 12 


Recently Acquired O, erating Authority 


Company Location Cost 

1965 - Virginia operating nghts $100,S00 
- intrastate southern Georgia 32,000 
1966 Tamiami F reightways Georgia $ 35,000 
Richmond-Petersburg Freight Line Virginia 48,000 
Garst Truck Line Virginia 14,000 
Miller Motor Express North Carolina 29,000 
1968 Alabama Highway Express Birmingham 600,000 
1970 General Motor Lines W. Virginia. Charleston 33,000 
George Meade Transter Kentucky 67,000 
1972 Tidewater Express, Inc Md., Pa., Del., Wash. DC., 284,000 
Myers Transfer W. Virginia, Ohio, Kentucky §7,000 
- Savannah, Ga.-Jacksonville, Florida 87,000 
1973 Mills Transfer Pittsbu.gh, Pa 100,000 
Bardstown Transfer Bardst own, Kertucky 59,000 
Spade Continental intrastate Ohio 665,000 
1974 Aaron Smith Kentucky 21,000 
Consolidated Freightways Maryland 29,000 
Harris Motor Express North Carolina, W. Virginia $7,000 

1975 Switch from irregular to 
regular route authority Tennesse2-Kentucky 91,000 
1976 Kent Freight Lines Pennsylvania 297,000 


As Table 12 indicates, Overnite’s largest acquisition since 1965 was Spade Continental, 
which added irregular route authority into Ohio. At this point, it is important to distinguish 
between ‘reguiar’’ aud “irregular” route authority. A regular franchise specifies the points 
that may be served and the roads that must be used, and obligates the carrier to maintain 
a minimum regularity of service; most of Overnite’s franchises fall into this category. Under 
irregular route authority, u carrier is permitted to serve a defined geographic region with 
no frequency stipulation, but freight can be treely interchanged only at those points where 
regular and irregular authorities overlap. The Space Continental purchase connects Ohio to 
the Overnite system only at Cincinnati. Since there is a gap in Overnite's franchise between 
Cincinnati and Lexington, the company has a leasing ag-eement with another carrier for 
interchange purposes. The Ohio linkage provides limited benefits under the present setup, 
but, as indicated earlier, management is contemplating a further acquisition later this year 
to bridge the Cincinnati/Lexington gap. 
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Not surprisingly, textile products constitute the major commodity in Overnite’s freigh 
mix. Table 13 indicates the largest categc < of freight, together with their respective 
changes in share between April 1975 and January 1976. As the table indicates, textile ship- 
ments revived somewhat during the period. 


Table 13 
>* »f Revenue by Industry Grouping 


Apr. Jan. 
1975 1976 


Textile products 24.0% 
Food products 8.6 
Paper products 8.1 
Tobacco products . 4.3 
Soaps and/or cleaning compounds is 4.0 
Tires and related articles 2.4 
Military traffic 0.9 1.0 
Alcoholic beverages 0.5 0.5 
All other general commodities 30.2 47.1 
Total 100.0% 100.0% 


Highway Equipment 


Overnite’s 1976 highway fleet is expected to remain at 1975 levels, as indicated in Table 
14. 


Table 14 


Fleet 
(As of December 31) 


Tractors 

Trailers 

Straight trucks 

Autos and service trucks 136 14] 


Total iT 4.763 Sie =) 5.401 


The Overnite tractor fleet — which consists entirely of com any-owned Mack tractors — 
includes approximately 700 three-axle units (52% of the to’ ), of which 84 are configured 
for sleeper operations. Customarily, tractors are depreciate over three years, with a $5,000 
residual for sleepers, and are traded in before the 500,000-mile mark is reached. The non- 
sleeper units are turned in on a 6-year schedule with a $2,500 residual. The company is cur- 
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bo rently att-mpting to extend the trade-in time to as much as 600,000 miles without pe’. - 
ing out-of-frame overhauls (motivated by the increase in new road tractor prices partly as a 
resuit of the new brake standards enacted in March 1975). The conipany has been gradually 
replacing 40-foot trailers with 45-foot lengths, and the transition is about 70% complete. 


As Table 15 indicates, the average age of Overnite’s tandem-axle fleet increased to 31 months 

from 21 between July 1974 and December 1975, «eflecting a sharp buildup of new tandem- 
fw axle tractors in 1973 and 1974. During the same period, the average age for single-axle 
tractors declined .o 39 months from 52, reflecting the economic downturn as well as the 
trade-in of older units. 


Table 15 


Average Age of Fleet 
(In months) 


July Dec. 
1974 1975 


Tractors: 
3-axle 21 31 
2-axle 52 39 


Trailers: 
Linehaul 70 TH 
gre Pickup & delivery 93 83 


e« Straight trucks 38 43 


Terminals 


Exclusive of several very small satellite locations, the Overnite system comprises 41 termi- 
nals, averaging 53 doors per terminal for a total of 2,164 doors. Two new terminals were 
recently opened (at Gaffney, South Carolina, and Albany, Georgia), and two older terminals 
ware closed (in Clarksburg, West Virginia and Suelby, North Carolina). 


The 216-door Gaffney breakbulk termina! has been fuily operational for five montis and is 
currently meeting or exceeding all of ihe objectives established two years ago, wren the unit 
was in the final planning stages. About 38% of Overnite’s tonnage requires breakbulk hand- 
ling; the Gaffney terminal consolidates approximately 85% of this total, whi'e the remaindei 
,oes through seven other locations. 


iy Financial Position 


Table 16 presents a summary of Overnite’s sources and uses of funds for the 1971-1975 
period, together with a projection for 1976. Capital expenditures peaked in 1974 and 
re are expected to drop to a 5-year low this year, thereby freeing substantial amounts of in- 

ternal funds. By year-end 1976, the company will have liquidated over $5 million in debt, 
. iricreasing its net working capital to as much as’$4 million. This estimate does not include 
“, the expected acquisition of bridge authority to Ohio; although this purchase could add $1.5 
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million to outlays, net working capital would still rise by a substantial $2.5 million. Overnite 
currently has a $12 million revolving credit agreement, of which it is utilizing just $2.3 
million. Even with further reductions in debt financing, the company intends to maintain: 
the revolver availability. 


Table 16 
Funds Flow Summary /Projection 
(Ur millions) 
Estimated 
1971 1972 1973 1974 1975 1976 
Net income $ 7.43 $18.27 $ 7.65 $ 8.30 $ 6.15 $ 9.00 
Dividends 1.58 1,87 2:09 2.33 2.44 2.48 
Retained earnings $5.85 $ 6.40 $5517, $5.97 $ 3.71 $6.52 
Depreciation S271 4.61 5.60 6.65 7.40 8.00 
Deferred taxes 0.44 0.76 0.72 0.77 0.88 1.00 
Deferred ITC 0.23 0.32 _0.32 0.36 __0,09 0.10 
Total operating sources $10.23 $12.09 Sl221 $13.75 $12.98 $15.62 
Disposal of property 0.44 2.00 0.95 14] 0.81 0.70 
Long-term debt, net (2.37) L3 ee 3.68 (2.14) (3.30) 
Total sources $ 8.30 $15.22 $15.31 $18.84 $10.75 $13.02 
Capital expenditures: 
Revenue equipment $ 600 $ 8.24 $9.02 $11.99 $3.93 $ 4.50 
Other 2.68 4.27 4.10 6.76 eee 3.50 
Total $ 8.68 $12.51 $1312 $18.75 $12.26 $ 8.00 
Additions to franchises 0.03 0.14 0.12 1.08 0.77 1.00 
Other 0.48 0.31 0.92 (0.10) (1.15) 


Total uses $ 8.23 $12.96 $14.16 S973 $11.88 $ 9.00 


Increase (Decrease) iui 
Working capital $ 0.07 $ 2.26 $115 ($ 0.2°5 ($ 1.13) $ 4.02 


% of total uses provided 
by operating sources 124% 93% 86% “1% 102% 174% 


Table 17 details selected balance sheet items. 


(See Table 17 on following page) 


Cash 

Accounts receivable 

Inventories 

Prepaid expenses 
Total curren’ assets 
Total current siabilities 
Net working capital 
Current ratio 


Net tangible property 
Franchises & nights 
Other assets 


Long-term debt 

% ot total capitalization 
Deferred taxes 

% of total capitalization 
Stockholders’ equity 

% of total capitalization 
Total capitalization 


Book value per share 


Dividends 


Balance Sheet Items 
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A record of interim dividend payments is furnished in Table 18. 


1971 
Dividends $0.52 
Earnings 2.46 


Payout 21% 


Dividend Record 
(Per common share) 


1975 


$0.80 


2.03 


39% 


Estimated 


1976 


$0.80 


3.00 


27% 


OVERNITE TRANSPORTATION 
1973 1974 1975 
$ 1.74 $ 1.31 $ 1.08 
6.80 5.23 5.84 
113 1.67 1.3/7 
0.84 1.07 ] 22 
$10.51 3 9.29 $951 
7.14 6.80 $15 
$ 3.37 $ 2.49 $ 1.36 
1.47 137 
$41.25 $51.95 $56.05 
1.00 2.06 2.78 
1.61 1.52 1.88 
$ 6.85 $10.53 $ 8.39 
15% 18% 14% 
4.93 6.06 7.03 
10% 10% 11% 
35.45 41.42 46.64 
75% 71% 715% 
$47.23 $58.01 $62.06 
$11.81 $13.81 $15.03 


Estimated 


1977 


$0.80 


3.50 


23% 
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Overnite’s payout ratio has been rising in recent years, through a combination of higher 
dividend rates and earnings declines in 1973 and 1975. At the current dividend rate, the 
payout ratio would not be unusually low; however, if 1977 earnings reach the $3.50 per share 
level, the payout would drop back to 23%. Accordingly, it would not be surprising to see 
modest increases in the dividend rate in 1976 and 1977. This projection assumes, however, 
that Overnite will be accumulating excess funds into working capital throughout the 
1976-1977 period. 


H.C. WAINWRIGHT & COQ. 
Thomas A. Trantum 
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The Wall Street Transcript 
< May 17, 1976 
Page 43,689 


Thomas A. Trantum of H.C. Wainwright & Uo. expects a 
stronger earnings pattern at OVERNI1Z TRANSPORTATION 
CO. (22) through 1976 and 1977, because of such factors as 
revenue improvement, cost cutting and the planned develop- 
ment of new business between Ohio and the Southeast, but he 
says the long term outlook is less certain. 

rantum estimates that Overnite Transportation will earn $3 a 
share this year, compared with $2.03.in 1975 and $2.78 in 1974. 

Earniags were down in 1975, he says, because the carrier could 
not cut operating expenses enough to make up for a dropoff in 
revenues related to the recession. The company had kept up a 
no-layoff policy in the past, he says, while paying low wages to 
non-union employees. When Overnite Transportation tried to 
maintain the no-layoff policy last year, he says, profits were 
reduced toa point where some layofis became essential. 

Earnings began to improve last fall, Trantum says, because of 
'stronger revenues and measures to reduce costs. Productivity 
soi are beging realized, he believes, and a favorable earnings 

rend: should be maintained this year, with additional gains in 
1977 as a result of recent additions to route authority and plans 
or developing new business between Ohio and the Southeast. 

‘As for the longer term, Trantum says management must take 
several steps to improve its uneven earnings performance since 
1971. He says it must expand its operating authority to cut its 
dependencs: on the Southeast, put greater stress on sales and 
refine and tighten its system of revenue and expense controls. 

Trantum says progress is apparently taking place in all three 
areas, but he says it’s too early to define the effects of che © 


pg er ‘sg vctions on long-term A aig 29 ager inet 
NSPO’ LATION CO., Basic Re of H.C. Wainwright & 


Co. (Thomas A. Trantum), April 27, 1976. 26 pages. [RP2990} 
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HC.WAINWRIGHT & CO 


SPECIAL REPORT 


EARNINGS ESTIMATE REVISION 
HERBICIDE SITUATION 


April 28, 1976 MONSANTO COMPANY (MTC) 


Earnings ( Years ending Dec. 31) (a) 

Actual 1974 $ 9.25 per share Recent price 

Actual 1975 8.63 per share 1976 Range to date 

Estimated 1976 11.80 per share P-E based on 1976 estimate.... 
Current annual dividend rate 2.80 per share 


(a) Primary, Fully-diluted earnings are: 1974 ~— $8.73; 1975 -— $8.22; and 1976 - $11.15. 


As had been rumored for the past few weeks, stronger than orginally anticipated 
comparisons in non-agricultural lines gave Monsanto earnings of $4.40 per share in its 
seasonal peak first quarter, versus $2.79 in the corresponding 1975 inverval, This compares 
with the writer’s recent expectation for results of about $3.80 and an original estimate of 
$3.40. Because the source of the variance in profits for this period lies mainly in the plastics 
and fibers areas, which are not subject to the extreme seasonality that charactenzes the farm 
chemicals business, the implications for year-to-year profit increases in subsequent quarters 
also appear more favorable than had been forecasted earlier. Accordingly — and despite the 
likelihood of at least modestly negative comparisons in ag chemical results over the near term 
— the writer has increased his full year 1976 estimate from $10.00 per share (primary) to 
$11.80. The projection continues to allow for a sloughing off in the rate cf sales and earnings 
improvement in the second half, in line with H. C. Wainwright’s expectations for trends in 
economic activity. 


In 1977, a possible industrywide carryover of herbicide inventories at the distributor/dealer 
level could lead to unaccustomed competitive pressures on this major source of Monsanto’s 
earnings. But such a development is quite speculative at this point and, in Monsanto's case 
anyway, the company has a material potential offset in its new preplant or post-harvest 
herbicide, ‘‘Roundup,” which should be swinging into substantial black figures next year. On 
balance, it is likely that a mucn more potent infiuence on company resuits in 1977 will ve ihe 
trend and level of economic activity and its impact on the non-ag sectors of the business. 


Current Operations 


Sales in the first quarter rose 29% from 1975’s $913 million to more than $1.17 billion. 
Monsanto does not have an overall selling price index but, based on indexes for the Textile, 


©H. C. Wainwright & Co. 1976 
All rights reserved. No portion of this report may be reproduced in any form without prior written consent. The 
information has been compiled from sources we believe to be reliable, but we do not hold ourselves responsible for its 
correctness. Opinions are presented without guarantee. 
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Polymers & Petrochemicals and Industrial Chemicals groups, it appears that companywide 
realizations have improved 2%-3% since the end of 1975 — and possibly 6%-8% on a 
year-to-year basis. Physical volume, then, may have risen some 21% from the initial period of 
last year. 

Pretax operating income was $272 million, up 62% from the previous record first quarter 
high of $168 million in 1975. Of this year-to-year gain of $104 million, Monsanto Textiles 
Company contributed one of the largest shares, having swung from an ultra-depressed $31 
million deficit in the initial period of 1975 (the nadir of the textile recession) to an $11 
million profit in the quarter just ended. An advance of equal magnitude was reported by the 
Polymers & Petrochemicals Company (plastic resins, mainly), where deflated year-earlier 
results helped produce an upswing of $42 million. All other non-ag divisions combined 
showed only a smaii year-to-year improvement, partly in light of the continuing !> es being 
absorbed in certain Commercial Products operations (the Cycle-Safe bottle). 


Mor. anto Agricultural Products Company, as had been expected, registered a modest 
earnings improvement, with lower fertilizer results offsetting part of a “greater-than-10%” 
increase in herbicides operating income. First-quarter per share net broke down roughly as 
follows: 


First-Quarter E.P.S. (a) 
1975 1976 % Change 


Agricultural $2.16 2.41 +12% 
Textile (0.45) 0.18 
Polymers & Petro. 0.06 0.78 
All other 1.02 1.03 
Total $2.79 $4.40 


(aj Based on writer's estimates of tax rates by 
individual segment. 

‘ ) Denotes deficit. 

N.M. Not meaningful. 


1976 Prospects 


As indicated earlier, the fact that the non-ag portion of Monsanto contributed most to the 
superlative first-quarter performance augurs favorably for the near-term profit trend. This is 
the case not only because the non-farm chemical lines are less seasonal (and thus a strong 
first-quarter has greater forecasting value) but also because the Agricultural Company seems 
likely ta show a decline in hoth sales and earings in the second quarter and fairly flat results 
in the seasonally less significant second half. 


Though the ag business will ve discussed in more detail in a later section of this report, it 
should be noted here that this division's second quarter will bear the dual burden of 
comparison with a far healthier year-ago environment for nitrogen fertilizer, as well as the 
delayed effect of last December’s early shipment program for herbicides which “borrowed” 
22¢ per share of earnings from 1976 — in effect, all from the second quarter. Though some 
observers believe ammonia-based fertilizer pnces will soon begin to firm, ample down-the- 
pipeline inventories have pressured realizations to a level down some 25%, year-to-year, and 
probably not too much of this shortfall can be made up in the brief remainder of the spring 
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shipping season. From a corporate point of view, Monsanto has been able to offset some of 
the impact of reduced ammonia prices by diverting more of this material to the production of 
fiber intermediates, but from the standpoint of the Ag Company bottom line, all such a 
policy does is add the effect of lowered volume to that of cut prices. Thus, overall ag earnings 
should drop at least modestly — and perhaps by as much as 30¢-40e per share — from the 
record $1.12 earned in this sector in 1975’s second quarter, when fertilizer profits were 
optimum and herbicides reflected a normal volume of late-season deliveries. 


As may be agreed by long-time observers of Monsanto, the forecasting of the company’s 
earnings at or near cyclical turning points presents some challenge. With pretax (non-ag) 
operating margins of only 11% even under 1974’s preternaturally sanguine conditions, 
Monsanto has considerable sensitivity to swings in demand. Right now, of course, the swing is 
strongly upward and the challenge to analysts is to keep up with the bottom-line impact of 
favorable conditions withcut succumbing to the temptation to engage in a little straight-line 
extrapolation. Though the timing is hard to pinpoint, there are signs pointing to 4 rebirth of 
more rapid inflation in industrial prices (and costs), and some slackening in the rate of gain in 
corporate unit volume and profits, probably beginning in the second half. If events develop 
along these lines, Monsanto can bL2 expected, as always, to be a bellweather of change in the 
economic climate. 


Under such a set of circumstances, at least one important segment of the company may have 
already seen its peak demand months; synthetic fibers customarily lead changes in the general 
economy by up to a year. Considering also that the first quarter of 1975 was by far the low 
of the past cycle (for non-ag businesses) and that subsequent quarterly comparisons will 
become much less easy, there are grounds for expecting progressively less robust earnings 
increases from this point on — for both non-farm chemical lines and Monsanto overall — with 
some possibility of a year-to-year decline in results in the fourth quarter. 


These basic assumptions underlie the writer’s 1976 1.:Jjections as presented in the following 
table. 


(See table on following page) 


& 


1974 
AG Non-Ag 
Net sales $411 +45% $3,087 +31 
Physical volume 412% 0 
Setling prices 429% +318 
Employ ment costs § 76 20 § Tz? 445 
Asg no. employees 
Empioy ment cost/employee 
Raw materials 2 services $123 +38 $1,850 +44 
Hy drofeeds & petrochem. § 29 $ 371 
Unit comumpuon 
Unit cost 
Energy 6 189 
Unit consumpuon 
Unit cost 
Other raw materials 57 737 
Unit consumption 
Unit cost 
Services, etc. 31 $$3 
Depreciation $ 10 $ 162 
Operating income $202 +66 $ 384 +22 
Margin 49.3% 11.3% 
Interest expense o 43 
Other income - 67 
Pretaa income $202 +66 $ 372 +28 
Margn 49.3% 12.1% 
Taxes $ a8 $ 163 
Rate 43.1% 43.7% 
Net income $114 +62 §$ 209 +24 
Preterred dividends 6 
Net to common $ii4 $ 203 
E.P.S. — primary $3.33 +58 55.92 +24 


~ diluted 
Number of shares 


(a) All of change reflects fertilizer prices. 


Tatte 1 


Monsanio 
1976 Propection 


i __197 
ion Ag Non-Ag 
$3,498 * 32% $547 +33% $3,078 0 
+ 1% +24% 10% 
+ 31% + 7% (a) +11% 
$ 803 +16 §$ 90 +18 $ 803 +10 
+2.6% 
131% 
$1,973 + 44 $169 +37 $1,843 0 
$ 400 +185 § 34 $ 356 
0 
+185 % 
195 + 50 8 244 
5% 
+58% 
194 + 32 87 $42 
-9% 
+45% 
$84 + 8 40 701 
$172 + 1 § 15 +50 § 1568 - 2 
$ $50 +35 $273.995 $ 2% -21 
15.7% 49.8% 8.9% 
43 56 
67 45 
$574 + 40 $273 +35 ~4$ 263 -29 
16.4% 49.9% 8.5% 
$ 251 $120 $ 110 
43.1% 44.9% 41.8% 
¢ 33 + 36 $153 ous 8 153-27 
6 5 
$37 $ 153 $ 148 


$9.25 + 34 $4.43 +33 $4.19 29 
B73 + a0 7 


Note: Breakdown of costs between Ag & Non-Ag is writer's estimate. 


Total 


As Non-Ag 


$3,625 + 4% $570 + 4% $3,780 


6% 
+10% 
$ 893 +11 
+0.8% 
10.2% 
$2,012 + 2 
$ 390 -2 
+4% 
6% 
252 +29 
15% 
+52% 
629 21 
-16% 
6% 
741 «+27 


‘i 
‘sy 1 
15.1% 
56 
45 
$ 536 ] 
14.8% 

$ 230 
42.9% 
$ 306 5 
5 

$ 301 


$8.63 ? 
8.22 6 
34.5 


*23% $4,350 +20% 


11% +158 
6% (a) +7% 
$100 +it § 890 +11 
$192 *14 $2,226 +21 
$ 41 $ 442 

8 312 
98 669 
45 803 


$20 +33 § 175 


$258 - 5S §$ 489 
45.3% 12.9% 
80 
40 
$258 -~ 5 § 449 
45.3% 11.9% 
$ 106 $ 184 
41.0% 41.0% 
Sts) <4 € es 
pice ie 
$152 4 260 


+78 


_1976 Estumate _ i 
Total 


+14% 
+6% 
$ 990 +11 
1% 
+10% 
$2,418 +20 
$ 483 +24 
+15% 
+8% 
320 +¢27 
+68 
+20% 
767 +22 
+148 
+7% 
848 +14 
$ 195 +13 


$ 747 +37 
17.2% 


$ 707 +32 


$ 417 +36 


$11.80 +37 
12.15 +36 
34,9 


Sensitivity 
of E.P.S. to 
Changes in 


Prices 6le 
Volume 36¢@ 
Feed. & 

energy ~ l2¢ 


9161 ‘8% Iudy 


‘3 LIGIHXS 


LNIWIGWOO OJ GAXANNV 


epg 
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Noteworthy in the preceding estimates is the probable offsetting effect of sharp increases in 
interest expense and the depreciation accrual (after eight years of near-stability at the $175 
million level*) on the one hand and a material drop in the tax rate on the other. Reflecting a 
major increase in project completions, the investment tax credit is projected to jump from 


1975’s $22 million to about $40 million this year — an increase equivalent to approximately 
2.7% on the tax rate, or 52¢ per share. 


The Herbicide Situation 


- There is a certain irony in the current widespread concern over the prospects for herbicide 
_ profits since the degree of any anxiety on this score is inevitably proportional to th 
a tremendous success of this line for most producers in recent years. This is nowhere more true 
3 than in the case of Monsanto, the greater part of whose huge ag chemical earnings is derived 
ty from corn/soybean herbicides. The data below Provides some perspective on the significance 
“ of farm chemicals in general not only to total company profits but to its capital generating 
a capability as well. 

aS of 

- = Monsanto Agricultural Products Company 

a (In millions) 

} Compound 

a Annual 

2 1971 1972 1973 1974 1975 Growth 

ry 

5 Sales $200 $222 $283 S411 $5°7 28.5% 

= Operating income 68 * i me 8 hs 

ae Margin 34.1% 36.4% 42.9% 49.3% 49.8% 


Operating income as % of MTC 38% 37% 30% 37% 50% 


Agricultural 
Estimated net income 940 $49 $70 -$ 114 $1453 
Capital expenditures 8 15 12 20 90 
Rest of MTC 
Estimated net income 3H $73 Sick $209 = $153 
Capital expenditures 197 153 193 293 438 


The writer estimates that, but for the ag contribution to net cash generation, Monsanto 


would have had to increase by roughly $175 million the $227 million it has borrowed (net) 
over the past five years. 


The next table attempts to draw a bead more narrowly on the relative importance of the 


corn/soybean herbicides (“Lasso” and “Ramrod”) within the Agricultural Products Com- 
pany’s total business. 


(See table on following page) 


“The accrual was beginning to rise in the early 1970's when management opted to switch to 
the straight-line method for financial reporting Purposes. 
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Agricultural Chemicals 1975 
(In millions) 


Sales Oper. Income Margin 
Total $547 100% $273 1CV% 49.8% 
Lasso/Ramrod 280 51 174 64 62 
Other herbicides 97 18 48 18 50 
Other pesticides 40 8 20 7 50 
Fertilizers 100 18 25 9 25 
Feed supplements, etc. 30 5 6 2 20 


Source: Writer's estimatzs for individual lines. 


In anticipation of the expiration of the ‘“‘Ramrod”’ patent last December, Monsanto had been 
steadily de-emphasizing the product, putting its push behind the newer (and more broadly 
effective) “Lasso.” As a result, the latter accounted for by far the larger portion of the 
$280-odd million of sales of the corn/soybean herbicides. By itself, then, “Lasso” is more 
important to Monsanto’s bottom line than the entire Polymers & Petrochemicals group or the 
Textiles Coir < any in its best year of the past ‘ive for which such figures are available. 


Data such as these give point, if not poig ~v to the investor concern aroused by the 
termination this season of the tight supply conditions that had prevailed in the past few years 
and the resultant dilatory attitude of farmers toward buying their herbicide requirements. In 
its final survey of April 1, the Department of Agriculture discovered a further slight increase 
in farmers’ planting intentions for corn (by far the most important crop use of herbicides); 
growers apparently plan to devote 82.7 million acres to this grain, up 6.2% from last year. 
However, while farmers are now said to be ordering heavily — and there seems to be no doubt 
that the economics of applying weed control chemicals are as favorable as ever (a 3- or 4-to-] 
payback) — Monsanto’s surveys show that as of the week of April 12, farmers had taken only 
50% of their requirements versus over 80% at the same date in 1975. With the third week in 
April looming as the planting deadline in much of the Com Belt — and a couple of weeks 
thereafter the latest date for application of pre-emergent herbicides — the question arises as 
to whether the distribution system can deliver all the product demanded in the time available. 
Equally at issue is the degree to which that demand will exceed last year’s ex any delivery 
problem. 


in geacral, like questions can be raised in the case of the soybean crop, but here the planting 
deadline is more distant — about mid-May — so that growers will presumably have the benefit 
of the herbicide availability experience for com as a guide to the timing of their own orders. 
Horc, though, the Apsil | Dspartment of Agricul{ure survey comtinuce to indicate that 


acreage will show e drop on the order of 10%. 


On the supply side, of course, there has been a major expansion in the capacity of herbicide 
producers. And because of the shortages that resulted in some lost business in each of the 
past two seasons, the buying pressure from distributors and dealers in advance of the present 
season resulted in much of this new capacity being util‘zed. Unfortunately, statistics are very 
scanty, but this observer believes that most produceis have increased capacity between 25% 
and 50% in the past two years. (The first phase of Monsanto’s 50% expansion in “Lasso” 
capacity came on stream in advance of the !975 season, and the larger, second phase is 
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scheduled for third-quarter 1976 completion.) And at least two of the leading manufacturers 
— Monsanto and Stauffer — were operating “flat out” going into this spring. This is against 
the background of a market that, at best, has h .d about a 15% growth rate. 


Accordingly, whether or not all of the herbicide demanded by corn growers can physically be 
delivered in time, there is considerable doubt as to size of the probable carryover of 
inventories (at the distributor and dealer levels, primarily) at the close of the current season 
in June. Because the success of 1976 for the manufacturers was 2n accomplished fact in 
advance of this season, downstream inventories are largely a problem for next year. 


Of course, there is room for substantial variation in the results of individual companies. Most 
expect to do better than the industry. In Monsanto’s case, such an expectation at least has 
the support of a record of increasiig market penetration to date. By its own account, the 
company’s share of the herbicide-treated acreage planted to corn and soybeans has grown as 
follows (the 1976 estimates are those of the writer): 


Corn/Soybean Herbicide Market & Monsanto Share 
(Acres in muiilions) 


Estimated 
Crop Years 1973 1974 1976 


Com 
Acres planted ; 77. , 81 approx. 


Acres treated with herbicides 
Percent of acres planied 


Acres with broadcast application 
Percent of acres treated 


Acres treated with Lasse/Ramrod 
Percent of acres treated 


Soybeans 
Acres planted 53. : 50 approx. 


Acres treated with herhicides 45.0 470 43 
Porsent of cesee planted Me ea BOle. | SOR 


Acre: with broadcast application FF Fe, A 5. 38s I 
Pe. cent of acres treated 61% 62% 63% 


Acres treated with Lasso/Ramrod 10.8 14.) ig 
Percent of acres treated 24% 30% 32% 


Two factors should be borne in mind in appraising the statistics in the preceding table. First, 
Monsanto’s “share” is a fairly accurate measure of the acres treated with ‘“‘Lasso’”’ or 
“Ramrod” but, of necessity, there is no attempt to adjust the percent ~° for the very great 
extent to which these materials are applied by farmers in combination with competitors’ 
products to give protection against a broader spectrum of weed types. Thus, comparable 
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perceniages for all herbicide producers would add to a total very much in excess of 100%. 
Secondly, the growth in the broadcast application method (i.e., covering the entire field) is 
important in that it requires two to three times as much herbicide as does banding (spraying 
only the crop rows). 


The writer’s own belief is that farmers’ demand for Monsanto’s corn/soybean herbicides will 
be up sharply this season, but that delivery prcblems in the time available will result in some 
lost business. Obviously, no one can be sure of the accuracy of judgments of this type, but 
for the purposes of the figures used in arriving at our estimate of Monsanto’s 1976 ag 
earnings, tne company’s sales of ““Lassc”’/“‘Ramrod” to distributors and dealers were put at a 
level 15% above 1975. Dollar sales and physical shipments of these herbicides wil! show the 
same percentage change this year, as the last price increase took place in 1974, (Monsanto 
having opted not to participate in a second round of industry price hikes last summer). At the 
same time, the writer believes there to be a real risk - perhaps an odds-on one — that dealers’ 
deliveries to farmers will fail to match the 15% increase in their purchases from Monsanto. 


1977 Prospects 


Agricultural. As indicated earlier, any inventory carryover from this spring will be 
predominantly a 1977 problem for the manufacturers. Monsanto estimates that the carryover 
of corn/soybean herbicides will be 15%-20% (of prior-season requirements) versus 13% at the 
end cf the 1975 crop year and a smaller percentage in 1974. Whether a carryover, of. say. 
20% would be sufficient to induce ‘a proliferation of discounting, special promotions. etc.. at 
the manufacturers’ Icel next winter is a matter of speculation. There has not been a 
comparable set of circumstances in recent years, and it has been something of an article of 
faith that the proprietary nature of the products was proof against the kind of price deals 
that regularly afflict commodity plastics and fibers, for example. In this observer’s opinion, 
there is nothing inherent in a proprietary herbicide that would shield it from price 
competition if there are at least several products of acceptable efficacy available to the 
market (as there are) and they collectively come into oversupply (which they may).* 
Definitive information as to the size of the carryover will not become known until after 
Monsanto conducts its August survey of stocks in the hands of dealers and farmers, but if 
their inventories do wind up the season at burdensome levels, the fact is likely to become 
rather quickly known throughout the industry by June or July. It will be something to 
monitor. 


The extent to which competitiveness in pricing may develop next seascn will also be a 
function of the trend in demand in the 1977 crop year. Monsanto itself concedes that some of 
the several growth factors are close to playing themselves out. Relatively little new acreage 
can be added to the aggregate already devoted to the key herbicide-using crops — corn. 
soybean and cotton. Similarly, the percentage of planted acreage treated with weed control 


“As a sidelight of this subject, 1977 will be the first commercial marketing year for “Prowl,” 
American Cyanamid's new pre-emergen: soybean herbicide. Preliminary indications are that 
“Prowl” has no great competitive edge, which may heighten the risk of a “price’’ approach to 
marketing. 
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chemicals is probably approaching a practical high near 90%. There probably is some further 
“mileage” in the switch from banding to broadcast application. And from Monsanto’s 
standpoint, at least, there is some added potential for wider use of “Lasso,” which is most 
effective against grassy-type weeds, in combination with broadleaf-type herbicides that are 
currently being applied alone by some farmers. The company estimates that about half of the 
treated corn/soybean acreage is not being treated with grassy-type herbicides. 


Even so, growth in overall domestic demand for corn/soybean herbicides is seen (by 
Monsanto and this observer) as receding to perhaps a 5% pace within the next couple of 
years. Faster growth is possible in foreign markets but these have yet to prove important for 
“Lasso”’-type products. 


The company expects that beyond this year, the slack in its ag chemical! growth will be taken 
up by rapidly expanding saies of some of its other products. These include such items as 
“Machete,” a rice herbicide; ““Avadex,” a product against wild oats in wheat regions; and 
“Polaris,” the growth regulator developed for sugar cane. 


But much more important is “Roundup,” the company’s first ~- and assertedly the industry’s 
first effective — non-persistent herbicide for control of perennial weeds such as Johnson grass 
and quack grass. Many of these weeds have proved highly resistant to earlier products of 
other manufacturers, but proper application of “Roundup” (either before planting or after 
harvest) has been found to effectively destroy the entire root system of such weeds, yet with 
the herbicide becoming inactivated on contact with the soil and thus posing no threat to the 
subsequent crop or the environment. 


The first year of commercial sales of ‘‘Roundup” was 1975, and some of the vital statistics of 
the herbicide are as yet indeterminable; for example, it is said to be so effective that it may 
possibly require oniy biennial or-triennial application. Such considerations, as well as the 
breadth of its ultimate crop clearances, obviously affect the projectable size and growth of its 
market. Even so, Monsanto believes that “Roundup” can eventually exceed the size of 
“Lasso,” especially as, unlike “Lasso” it has large potential markets abroad. (In fact, its initial 
applications have been in Malaysia in rubber and palm plantations.) 


Management estimates that sales will reach the vicinity of $30 million this year, up from $10 
million in 1975, with a further impressive, if smaller, percentage increase likely in 1977. 
During 1976, little, if any, of the expansion in “Roundup” volume is believed likely to carry 
down to the bottom !*ne, since the Ag Products Company is expending many profit dollars 
on sampling and other marketing costs. Thereafter, however, the company believes that there 
is no reason to expect that margins on “Roundup” will differ from the kind of spreads 
asanciated with orher nronrietaries auch as “Lasso.” 


It is obviously early to attempt a projection of Monsanto’s farm chemical profits in 1977. But 
it is apparent, on looking :round the industry, that there are few, if any, rivals who have 
major new products coming along in time to ho!d promise of constituting material offsets to 
the possible development of growth and pricing problems in the pre-emergent corn/soybean 
herbicide sector. Assuming («} a recovery in ammonia pricing to a level intermediate between 
the spring 1975 highs and current realizations; (b) an increase of only 5%, say, in the ongoing 
income from established herbicides and other non-fertilizer products; and (c) a positive swing 
of $25 million in the operating contribution of ‘“‘Roundup,” Monsanto’s 1977 ag results 
would fall in a range of $4.75-$5.00 per share, versus the 1976 estimate of $4.35. 
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Adopting a more pessimistic scenario — which could prove justified — Ag earnings of 
$4.00-$4.25 per share would follow from the premise of (a) no recovery in ammonia prices; 
(b) a 15% drop in “Lasso”/“Ramrod” profits; (c) a 5% gain in other non-fertilizer ag 
products; and (d) a $15 million positive swing from “Roundup.” Such a contraction in 
corn/soybean herbicide results would probably occur only if some pricing (discounting) 
pressures develop next season at the manufacturers’ level. 


Non-Ag Business. It can be appreciated that, in a business with margins as sensitive to the 
winds of economic change as Monsanto’s, results in 1977 will be very deeply shaped by the 
slope of the real GNP curve going into next year. And there have seldom been wider divisions 
among forecasters as to the implications of the several “scenarios” for chemical output. 
DuPont, for example, is projecting back-to-back increases of 12% in the industry’s production 
for 1976 and 1977. In our view, a gain on the order of 13% this year will be followed by one 
of possibly 5% in 1977, in consonance with the H. C. Wainwright economic construct. 


The slowing in prospective chemical output has at least two major implications for companies 
such as Monsanto. First, there will be a marked reduction in the favorable volume leverage 
that is bolstering current margins. Secondly, with an increasing number of expansion projects 
(initiated on the heels of the 1973-1974 Surge in profits) coming on stream, a gain of only, 
say, 5% in output would fall somewhat short of “filling” the industry’s increment to 
productive capacity, and operating rates could actually decline slightly from the low 80’s 
projected for 1976. This in tum would inhibit the rate at which inflating operating costs can 
be matched by price increases. In sum, the projected conditions would point to a mild 
contraction in margins in 1977 and only a modest increase in chemical profits. (In contrast, 
under a DuPont-type economic environment, shortages would probably begin to Teappear in 
some sectors by the second half of next year, prices would undoubtedly reflect such a 
prospect, and earnings would continue the 1976 renaissance.) 


There is little reason to believe that in its non-farm-chemical activities, Monsanto would 
follow a pattern substantially differen. from that sketched above for the industry. In 1976, 
for example, there should be a reasonably close (non-ag) correspondence between the 
company and its industry in both physical volume (+15% for Monsanto, vs. +13% for the 
industry) and selling prices (+7% for the company, +6%-7% for the industry), though because 
of its high operating leverage, Monsanto’s projected total earnings gain of 37% is about 
one-third greater than that forecast for all of the twelve major chemical companies in the H. 
C. Wainwright coverage. Based on our industry view for 1977, therefore, Monsanto could be 
expected to produce non-ag results not much higher than the $7.45 per share now estimated 
for 1976. Giving effect to the very broad band of both economic and internal operating 
variability affecting results this far ahead, it obviously makes better sense to apply a range to 
possible earnings. In this case, $6.50-$8.25 per share seems reasonable, though the 
“sensitivity” factor should be borne in mind: each 1% by which selling prices fluctuate from 
a given estimate affects the bottom line by more than 60¢ per share. 


Looking at both the Agricultural Company and other product segments together, then, it 
seems possible that overall 1977 earnings could fall in the range of $10.50 to $13.25 per 
share. 


H.C. WAINWRIGHT & CO. 
W. D. Williams 
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The Wall Street Transcript 
May 24, 1976 
Page 43,789 


In a Special Report from H. C. Wainwright & Co, W.D. 
Williams writes that he has increased his full year 1976 estimate 
for MONSANTO COMPANY ($92) from $10.00 per share 
— to $11.80, due to greater strength in the plastics and 

ibers area than was previously anticipated. The new pro’ ction 
continues to allow for a sloughing off in the rate of saies and 
—— improvement in the second half. In 1975, EPS were 

° 


$8.63. However, the Monsanto Agricultural Products mig 
seems likely, in the analyst's opinion, to show a decline in th 
sales and earnings in the second quarter and fairly flat results in 
the seasonally less significant second half. Overall ag earnin 
should drop at least modestly - and aps by as much as 30c- 
40¢ per share - from the record $1.12 earned in this sector in 
1975's second quarter, when fertilizer profits were optimum and 
herbicides reflected a normai volume of late-season deliveries. 
Mr. Williams believes it is possible that 1977 EPS could fall in 
the $10.50-13.25 range, with the most puient influence on 
company results being the trend and level of economic activity 
and its impact on the non-ag sectors of the husiness. However, 
the analyst cautions that a possible industry wide carryover of 
-herbicide inventories at the distributor/dealer level could lead 
to unaccustomed competitive pressures on this major source of 
Monsanto's earnings. Depending on the set of assumptions used, 
Monsanto's 1977 ag results might {all in a range of $4.75-5.00 per 
share or in the $4.00-4.25 per share range (versus the 1978 ~ 
estimate of $4.35).-MONS O COMP. F ge ser H. 
(ar sure & Co. (W. D. Williams), April 28, 1976, 10 cages. 
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EXHIBIT H, ANNEXED TO COMPLAINT 


Established 1868 


SPECIAL REPORT 


Report on Technical Findings 


April 30, 1976 EASTMAN KODAK (EK) 
POLAROID CORPORATION (PRD) 


A Program To Study The Forthcoming Competition In The Self-Developing 
Segment of The Amateur Photographic Market 


The initial phase of our program to evaluate the emerging competition in the instant 
photographic market consists of a technical evaluation of the relative merits of the Eastman 
Kodak and Polaroid camera and film lines. To assist in this study, H. C. Wainwright & Co. has 
retained outside consultants in order to gain access to necessary laboratory facilities and 
assure the highest level of technical expertise. The ensuing phases of this evaluation program 
entail monthly surveys of retail outlets in ten domestic cities, measuring the market shares of 
the Kodak and Polaroid litter-free instant cameras. 


Evaluation of Comparable Equipment Lines 


Because of the immediate availability of the EK6, which is positioned in the middle of the 
Kodak self-developing camera line, and its comparability in terms of price and overall 
capability with the Pronto, Polaroid’s least expensive unit, initial equipment evaluation is 
based entirely on these two models. 


Physical Aspects 


In terms of physical characteristics, the . viaroid Pronto is generally superior to the EK6. The 
Pronto is a substantially lighter 16 ounces, as against 29.1 cunces for the EK6. Althougn 
relative size is difficult to evaluate because of differing shapes, the Pronto is alsc less bulky, 
with a base of only 5.4 inches in length, compared with 6.3 inches for the EK6. 

The holding meth.ds for the two cameras differ considerably. The Pronto method is 
technically superior in terms of resulting picture quality, because it produces less camera 
motion relative to the EK6. Specifically, the Pronto technique requires the photographer’s 
hands to be in different planes, whereas the EK6 employs a mc-ve symmetrical holding 
technique. In addition, for shutter activation, the Pronto requires an opposing “pinching” 


© H. C. Wainwright & Co. 1976 
All rights reserved. No portion of this report may be reproduced in any form without prior wriden consent. The 
information has been compiled from sources we believe to be reliable, but we do not hold ourselves responsible for its 
correctness. Opinions are presented without guarantee, 
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motion of the thumb and forefinger, resulting in a stabilizing counterforce. The EK6 shutter, 
on the other hand, is activated by a downward, single-direction movement which tends to 
create camera motion. 


Shutter Speed 


While the Pronto and EK6 shutters are both electronically operated, the Kodak shutter is 
significantly faster, as indicated below. 


Shutter Speed 
Camera Shutter Speed Range 
EK6 1/300-1/20 second 


Pronto 1/125-1 second 


The faster EK6 shutter is made possible by the faster speed of the Kodak PR-10 film and 
represents an important aspect of the EK product design. The higher incidence of camera 
movement (resulting from the less stable holding technique) and the use of a textured print 
finish (discussed later in this report) both tend to lower sharpness and definition or the PR-!0 
image; the faster speed of the EK6 shutter partially offsets these disadvantages by reducing 
the impact of camera and subject movement. 


Distance Focusing 


Eastman Kodak has taken an important step toward solving one of the major problems of the 
self-developing market - the seeming inability of the photographer to accurately focus his 
instant camera for distance. While the Pronto requires measuresment of subject-camera 
distance without visual aids, the EK6 contains an adjustable circle that exactly encompasses 
one adult subject’s head — thus offering a convenient and simple focusing mechanism, as weil 
as a method of centering the primary subject. This system presents two potential problems, 
however. First, the generally unsophisticated instant photographer may attempt to adjust the 
size of the circle for significantly smaller or larger objects, thereby causing inaccurate distance 
focusing. Second, the focusing mechanism requires finger movement across the front of the 
camera immediately prior to activation of the shutter lever, which could increase the 
incidence of unwanted camera movement. 


While the Pronto does not possess this useful focussing capabilitv, it seems to have other 
advantages that offset this lack. First, as shown below, the Pronto f/stop range is much 
wider, with most of the difference being at higher levels. In addition, when taking flash 
pictures, the EK6 will remain at the lower f/11 setting. 
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Exposure Settings 


Camera f/Stop Setting 
EKo f/11 and t/16* 
; Pronto {94 to  {/22"* 
3 * Operates at only f/11 for indoor flash usage. 


Without flash, mcy operate at either of two 
settings shown. 


** Operates over complete indicated range for 
indoor and outdoor usage. 


As a result, in many instances, the Pronto will operate at a higher f/stop than the EK6. 
furthermore, the lens focal length of the Polaroid unit is shorter (116 mm versus 137 mm tor 
the EKO). These two features give the Pronto a longer depth-ot-tield than the compurable 
Kodak unit, thereby allowing asignificantly greater margin for focusing error. This fact was 
verified by extensive testing. 


Flash Range 


The distance range for indoor flash pictures is considerably greater for the Pronto, 3-12 
feet, compared with 4-10 feet for the EK6. This strict limitation of the EK6, which is 
indicated in the directions accompanying the Kodak product, was verified in testing. 
Subject-camera distance outside this range resulted in significant overexposure or under- 

5 te exposure, Thus, the photographer is more likely to inadvertantly move outside this critical 
range with the EK6 than with the Pronto, causing a greater incidence of unsatisfactory prints. 
This restriction also reduces the subject area that can be included in the EK6 print: in fact, 
eve at equal distance the EK6 print will cover considerably less subject area. 


roe é amparison of Print Characteristics 
Physical and Operational Aspects 


The print developed by the Kodak PR-10 film is rectangular, while that of the Polaroid SX-70 
film is square. As shown below, the SX-70 image is sughtly larger. 


Image Dimensions and Size 


Pils Dimensions Area in Square inches 
PR-10 25/8" x 39/16” 9 35° 
SX-70 3 1/8" x 3 1/8” a7" 


The PR-10 film is $0’) faster than the SX-70 film. and thus requires less light for exposure, 
while (as previously mentioned) allowing uw luster suulter range on the EK cumera fine. 
Development time in both instances is about the same, taking 8-10 minutes for full 
development. 
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Print Quality and Color Rendition 


To circumvent Polaroid’s formidable patent protection, Kodak developed an entirely new 
chemistry for its self-developing PR-10 f «. One of the vrincipal differences is that th 
PR-10 film absorbs light from the back o: the print rather than the front. This reversed 
process results in somewhat different picture cnaracteristics. First, the Kodak print is covered 
with a textured finish, dubbed ‘‘Satinlux.” similar to the silk finish utilized on most 
conventional still pictures; this finish imparts a “softer” quality to the image.(If light were 
absorbed through the front of the print. the textured finish would break up the light rays. 
causing an unacceptable yicture.) This finish also reduces the incidence of glare and finger- 
prints, characteristics of Polaroid prints so ennoying when fully developed pictures are viewed. 


Conversely. microscopic examination clearry reveals that the PR-10 image lacks the contrast 
and sharpness of the SX-70 picture. Two factors are probably responsible. First, the 
“Satinlux” finish ,omewhat obscures the final image more than the glossy coating used on 
the present SX-70 print. Second. the higher speed of the PR-10 film seems to increase the 
grain in the developed picture. thereby reducing image sharpness. 


With regard to color rendition, the “hotter” segment of the color spectrum — principally-reds, 
yellows and pinks — are more accurately and attrectively portrayed in the SX-70 image. In 
fact. these colors dominate the Polaroid picture. The PR-10 image, however. depicts the 
“softer” greens and blues more accurately. As a result, the PR-10 image appears to be 
superior for outdoor use where greens and hives are more prevalent. Further. the “softer” 
appearance of the Kodak picture. stemming irom tts ' xtured finish. seems to produce more 
pleasing skin tones compared to the dominance of the holder reds in the SX-70 print. 


Lens Focal Length Image Diagonal Relationship 


As shown below, while the image diagonal (distance between opposite image corners) is 
greater for the PR-10 print, the foca! length of the EK6 lens more than compensates for this 
small difference. 

Lens Focal Length/Image Diagonal Relationship 


Lens Focal Length/ 
Camera Image Diagonal _— Focal Length Image Diagonal 


EK6 113 mm 137 mm 1.2) 


Pronto 110 mm 116mm 1.05 


Because the ratio of lens focal length to image diagonal ts sreater for the Kodak system. the 
Kodak picture is less likely to suffer from underexposure around the outer portions of the 
developed picture because of insufficient light. This unpleasant effect is discernible in a 
significant portion of SX-70 images. 


Comparison of Flash Systems 


The Flip-Flash system used on the EK instant line (as well as other Kodak still cameras) is 
rotated so that only the four bulbs (of an eight bulb set) located at the top of the vertically 
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positioned flash unit are used. (The Pronto and SX-70 camera employ a horizontally 
positioned flash bar.) This system creates a greater flash-subject-lens angle relative to the 
Polaroid flash bar While less compact, this greater angle has two principal advantages. First, 
the incidence of “red eye” (light reflected into the subject’s eyes and directly back to the 
camera lens causing the subject's eyes to appear red in the finished print) is reduced. Second, 
the system limits general overexposure, which has always been a major problem in 
self-developing photography, and the amount of »%verexposure therefore is greater for the 
§$X-70 print than for the PR-10 picture. 


Conclusions 


The array of characteristics exhibited by the Polaroid and Kodak instant cameras and films 
and the fact that neither system has proven technically dominant makes it difficult to arrive 
at an exact conclusion as to the superionty of either system. Nevertheless, the ‘suits 
outlined above support the following conciusions. 


(1) Technically, the Polaroid Pronto is believed to be superior to the Kodak 
EK6. The Pronto’s smaller size and lower weight. more stable holding 
method, greater dept-of-field, and longer flash range seem to outweigh: 
the faster shutter speed and unique focus system of the EK6. 


Conversely, the overall quality of the PR-10 print seems to be higher 
than that of the SX-70 print. The “softer’’ appearance of the PR-10 
image, the reduction of glare and fingerprints, better outdoor results 
because of superior blue and green rendition, and the more pleasing 
portrayal of skin tones offers generally more attractive images than the 
sharper, red-dominated SX-70 pictures. 


Of less importance, the greater flash-subject-lens angle of the Kodak 
Flip Flash system clearly makes ©: superior to the Polaroid flash bar in 
reducing both ‘red eye”’ and general overexposure. 


It must also be emphasized, however, that despite the seeming validity of the above 
conclusions, it is this analyst’s opinion that neither Kodak ur Polaroid has yer established an 
overall o; overpowering technical advantage. This being the case. additional new product 
introductions and the relative success of future marketing efforts could prove as crucial in 
determining ultimate market shares as any current technical advantage. 


Major Questions Remain Unanswered 


Notwithstanding the Kodak introduction and subsequent comparative tests of Kodak and 
Polaroid products, the following important questions remain unanswered. 


(1) The lack of equipment and data render the exact relationship between 
the more expensive Kodak EK8 camera te be introduced this fall and 
the comparable Polaroid unit largely conjectural. The indicated dealer 
price of $90-$95 suggests that this top-of-the-line model may be 
directly positioned against the SX-70 Model 3, but evaluation must 
obviously wait until actual introduction of the EK8. 
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(2) The potential popularity of the EK4 “crank” model cannot be 
adequately assessed at this time. While Kodak expects this bottom-of- 
the-line unit to generate substantial volume, and thereby enlarge its 
total camera population, it is not clear whether the consumer will be 
willing to forego automatic print ejection for a $10-$15 savings. 
Substantial interest in the EK4 might force 2 competitive reaction from 
Polaroid — one which will present a problem because of the presence of 
the power source in the SX-70 film pack rather than the camera. A 
complete answer to this question must await our monthly surveys 
designed to determine the relative Kodak and Polaroid domestic market 
shares in the litter- ee equipment field and the mix of camera models 
sold by each company within a competitive enviroment. 


Further tests are currently under way to determine whether the new 
SX-70 film now being distributed in selected geographical markets will 
substantially alter the conclusions reached above concerning the 
relationship between the competitive films. To date, Polaroid has 


announced only that this instant film possesses a new anti-glare coating 
and wider temperature range in which development can be achieved 
without light adjustment. Results of these tests will be published 
shortly. 


H.C. WAINWRIGHT & CO. 
Roy D. Burry 
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The Wall Street Transcript 
May 31, 1976 
Page 43,845 


In a Special Re from H.C. Wainwright & Co. on the subject 
of EASTMAN KODAK and POLAROID CORP. Roy D. Burry 

resents a technical evaluation of the relative merits of the KO- , 

AK end POLAROID camera and film lines. Burry says the! 
firm has retained outside consultants for this purpose. His initia! 
equipment evaluation is based on a comparison between KO- 
DAK’s EK6andPOLAROID's Pronto. _ 

Physically, the Pronto is superior due to lighter weight and 
less bulkiness. He says holding methods differ, with the Pronto 

ethod superior in terms of resulting picture quality due to less 

mera motion. The EK6 shutter is faster, with a top spe of 
00 second, while-Pronto’s best speed is 1/25 second. Burry 
says this speed, made possible by KODAK’s faster film, is an 
important aspect of the product design, and offset the disad- 
vatage of the holding method. Also, the EK6 offers a simple 
mechanical means of estimating distance important to achieving 
good focus. On the other hand Pronto has a wider f/stop range, 
iving it a wider depth of field. Flash range is greater for the 
frente (3-12 ft.) versus the EK6's 4-10 ft. 

The KODAK film is rectangular and has slightly less total area 
than the square POLAROID film The KODAK film is faster, 
and both have about the same development time (8-10 minutes). 
Burry explains the differences in color rendition,-with KODAK 
providing a softer quality with the greens and blues more accu- 
rate, while POLAROID gives better reds and oranges and 
better contrast. In flash pictures, the KODAK system allows a 

ter angle and less red eye effect than the POLAROID. 
urry concludes that neither KODAK nor POLAROID has 
established an overall or overpowering technical advantage 
over the other, He says masiy quenstions remain unanswered, 
and that more study will be required.-EASTMAN KODAK and 
POLAROID CORPORATION. Special Report on Technical 


Findings, H.C. Wainwright & Co. (Roy D. Burry),- April 30, 
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H.C.WAINWRIGHT & CO 


June 15, 1976 C.L.T. FINANCIAL CORPORATION (CIT) 


Earnings ( Years ending Dec. 31) (a) 
Actual 1974 $4.02 per share Current price 
4.08 per share 1976: Range todate 0.0 ou5' 35-29 
4.60 ner share P-E based on 1976 estimate.... 
Current annual dividend rate . 2.20 per share 


(a) Fully diluted earnings including, in 1975 and 1976, adjustment for 
FASB Statement #8 relating to foreign currency translation. 
Pre-adjustment ‘‘operating earnings’’ are $4.21 per share in 1975 and an 
estimated $4.50 a share in 1976, 


Commentary 


Although the all-important short-term borrowing cost variable plummeted in 1975, C.I.T. 
Financial Corporation achieved operating earnings growth of only 5%, as a collapse in 
Banking and Property & Casualty Insurance profitability almost offset the excellent Finance, 
Manufacturing and Merchandising, and Life & Health Insurance earnings gains. This year, 
although short-term interest rates may soon trend significantly higher, C.I.T.’s (pre-currency 
adjustment) operating profits may advance about 7%, led by at least a moderate earnings gain 
in the Finance Division and some improvement in profitability at National Bank of North 
America (NBNA). 


Clearly, NBNA is a maturing institution, and its earnings growth will not match the 
outstanding record cf the 1965-1974 period. Nevertheless, substantia! recovery should be 
evident in 1977, ana over the longer term, the bank snouid continue to play a key role in 
partially buffering the effect of fluctuations in short-term interest rates on the Finance 
Division. Consequently, C.I.T.’s earnings balance and stability, which has produced 
remarkabiy steaiv compound profit growth averaging 5% annualiy over the past Z5 years, 
should continu: to be evident. In fact, some improvement in the corporate return on 
investment should result from the expected recovery in banking profits and by remedial 
actions taken in the small, but burdensome, Property & Casualty Insurance area. 


© H. C. Wainwright & Co, 1976 
All rights reserved. Ne portion of this report may be reproduced in any form without prior written consent. The 
Information has been compiled from sources we believe to be reliable, but we do not hold ourselves responsible ‘2. its 
correctness, Opinions are presented without guarantee. 
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Consolidated earnings growth for C.I.T. might average about 6% annually in the future, with 
cash dividend payments about keeping pace. As has been the case in the past, the strongest 
annual earnings gains are likely to come during periods of relatively low or declining short 
term interest rates. 


a Review of 1975 Results 


C.I.T.’s operating earnings per share increased 5% to $4.21 last year from $4.02 in 1974, as 
strong gains in Finance and Manufacturing and Merchandising jrofits offset a collapse in 
Banking profitability and a moderate decline in consolidated Insurance earnings. Quarterly 
comparisons are outlined below. The subsequent analysis of divisional performance deals only 
with originally reported operating earnings, and disregards the retroactive restatement of 
results made necessary by FASB Statement #8, although adjusted quarterly results are also 
presented in the table below. 


(See table on following page) 
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Quarterly Net Income Comparisons 
(In thousands) 


(a) 
Manufacturing Total Operating Restated 
& Operating Earnings FASB #8 Earnings 
Finance Banking Insurance Merchandising Earnings Per Share(b) Adjustment(c) Per Share (b) 


1974 
First quarter $11,417. $6155 3 3,357 $ 1,341 $20,915 $0.97 N.A. N.A. 
Second quarter 9,800 6,475 3,602 2,896 21,400 1.00 N.A. N.A. 
Third quarter 71S 6,709 3,941 2,443 18,893 0.88 N.A. N.A. 
Fourth quarter _10,991 5,675 4,337 $5,380 25,008 a N.A. N.A. 
Full year $39,383 $25,014 $15,237 $12,060 86,216 $4.02 N.A. N.A. 


1975 
First quarter $12.20) «= § 5.651 ' $ 1557 $21 336 $0.99 ($ 787) $0.96 
Second quarter 13,088 4,401 ’ 2,952 21,768 1.02 ( 2,302) 0.90 
Third quarter 11,874 2,829 : 3,509 19,975 0.93 118 0.94 
Fourth quarter 16,781 1,256 ’ 7,002 27,301 127 169 1.28 


Full year $53,944 $14,137 $15,020 $90,380 $4.21 ($2,802) $4.08 


1976 
First quarter $15,995 $ 2,838 PREG $22,198 $1.03 $3,517 $1.20 


% Change from year earlier 
1975 
First quarter + 7% — 8% + 1% 
Second quarter +34 -32 —22 
Third quarter +65 —58 -15 
Fourth quarter +53 —78 -i1 
Full year 437 —43 -12 


1976 
First quarter +31 -50 —23 +4 +4 


(a) Net of interest expense applicable to carrying of non-consolidated Banking and Manufacturing & Merchandising 
subsidiaries, 
(b) Futly diluted. 
{e) Nat significant prior to 1975. so that no restatement of privt-vear resulis will be made. 
NA. Not available. 


Lower Borrowing Costs Lift Finance Profits 


Chiefly reflecting the sharp decline in short-term interest rates, Finance Division earnings in 
1975 surged 37% to $53.9 million from $39.4 million the previous year. The all-important 
average cost of short-term debt plummeted to 6.89% from 1974's lofty 10.02% mean, and 
aggregate interest expense fel! more than $40 million last year. 


Loan growth was not particularly impressive; net receivables increased by only $127 million 
(+4%) to $3.2 billion. Outstanding gains of $159 million in industrial financing and leasing 
and $86 million in commercial financing and factoring were offset by net declines in personal 
loans and mobile home outstandings, as consumer loan demand remained quite weak until 
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late in the year. In line with the company’s coutinuing strategy of reducing commitments in 
certain types of financing, both auto loans and wholesale financing obligations declined 
noticeably. 


Operating expenses rose 9% in 1975, somewhat faster than the recent-year pace, reflecting 
installation costs of the CITATION on-line computer network in the personal loan offices 
and inflationary increases in most operating charges across the board. 


Not unexpectedly, net chargeoffs increased in the weak domestic economy. However, net 
losses of $29.6 million were still a quite manageable 0.93% of average net receivables, not far 
above the $25.4 million (0.83%) burden of 1974. Consequently, the provision for losses 
climbed less than $4 million to $31.3 million. 


Thus, thanks to the sharp drop in borrowing costs, pretax income jumped a healthy 43% and, 
even after a somewhat higher tax rate (48.5% versus 46.2%), net Finance income expanded an 
impressive 37%.—— 


Bank Earnings Collapse 


National Bank of North America’s (NBNA) profitability was sharply reduced in 1975, as the 
declining prime rate, erosion in domestic loan volume, and markedly higher loan losses 
combined to create perhaps the most difficult operating conditions in the bank’s history. 
Profits fell 43% to $14.1 million from $25.0 million in 1974, with quarterly earnings 
declining progressively from their third-quarter 1974 peak. 


As a low-leveraged, largely domestic bank with a strong retail base, NBNA’s interest 
sensitivity lies very heavily on the asset side { tly, interest sensitive assets outweigh 
interest sensitive liabilities by a hefty margin of roughly $80C million). Consequently, lending 
margins were squeezed by the sharp drop in interest rates last year, as the mean prime fell to 
7.9% from 1974’s 10.8% average. Exacerbated by the incremental loss of $6.0 million in 
interest income on non-accrual or renegotiated loans (a total of $16 million in 1975 
compared to $10 million in 1974), the bank’s net interest margin, although still a relatively 
high 4.40% (reflecting the substantial retail base of demand and savings deposits), fell 
appreciably from the 4.91% level of 1974. In addition, average earning assets advanced only 
2% above the 1974 mean, so that the bank’s net interest income declined 9% to $110 million 
in 1975. 


Non-interest revenue posted good growth, as the important service charges on deposit 
accounts category climbed !1% to $9.7 million. ‘‘Other revenue”’ jumped 34% to $10.2 
million, largely reflecting a substantial reduction in the bond trading account loss to $0.1 
million from $1.2 million in 1974, and a good increase in International department tee 
income. 


Non-interest expenses were fairly well controlled, increasing 8.9%, as increments to total 
compensation, occupancy, and supplies & services were held to 8.3%, 6.7%, and 8.1%, 
respectively. The ‘“‘other expense’’ amalgam climbed a more significant 14.9%, reflecting 
inflationary increases in a wide range of expenses across the board, as well as a $1 million 
hike in equipment rental costs (related to new computer systems). 
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However, the third and final blow to the bank’s profitability was delivered in the loan loss 
area. The provision for loan losses ballooned to $29.7 million from $11.1 million in 1974 as 
net chargeoffs jumped to $20.6 million, a painfully high 1.12% of average loans outstanding. 
The bank has a heavy commitment to real estate lending, and at year-end 1975 almost $250 
million in direct real estate loans were outstanding, of which $123 million represented 
construction and development financing and less than $50 million consumer mortgages. In 
addition, the bank held $81 million in loans to real estate investment trusts (REITS). It is 
believed that a very significant proportion of the bank’s 1975 chargeoffs stemmed from the 
real estate area, with perhaps $4 million coming from REITS alone. In addition, net 
chargeoffs of personal loans totaled more than $3.2 million, 1.98% of average outstandings, a 
relatively high figure for a bank’s presumably relatively low risk consumer loan portfolio. 
Such a high net loss figure is usually more characteristic of a finance -ompany operation, and 
in fact, C.1.T.’s net personal loan loss percentage in its finance operations was only 1.99% last 
year. 


Reflecting the above influences, pretax income for the bank plummeted to $10.4 million 
from $32.6 million in 1974. Since $19.1 million in tax-free state and municipal bond income 
was included in this figure, the bank was unprofitable on a “‘financial statement” income tax 
basis. However, NBNA is included in C.I.T.’s consolidated tax return, so that after allocated 
tax recoveries of $3.7 million, the bank’s net income totaled $14.1 million. 


Net Loss in Property and Casualty Operations Offsets Good Life and Health Performance 


Insurance Division resuits in 1975 can only be described as mixed. As indicated by the table 
below, a moderate 8% gain in earnings of the life and health company was outweighed by a 
dismal performance by the much smaller property and casualty company, so that total 
divisional net income fell 12%. 


Insurance Division Net Income (Loss) 
(In thousands) 


1974 1975 


Life and Health $13,106 $14,119 
Property and Casvalty 2,131 (748) 
Total $15,237 $13,371 


_ The North American Company for Life and Health Insurance benefited from increasing 
penetration in group and individual life (term) and health coverages. Premiums written on 
these lines rose 18% to $52.8 million. However, trends in credit insurance writings were poor, 
reflecting the weak demand for consumer loans in C.1.T.’s loan offices. Premiums derived 
from C.I.T. loan customers fell 21% to $13.8 million. Taken together, total premium writings 
for the company climbed 7%. 


Profitability benefited from increases in health insurance rates and a decline in mortality, as 
well as some favorable year-end tax adjustments. Net underwriting earnings jumped 33% to 
$9.2 million. However, net investment income fell 21% to $4.9 million as lower interest rates 
reduced yields on the company’s heavily short-maturity-oriented, fixed-income investment 
portfolio. Also, the average portfolio was smaller, reflecting a hefty upstream dividend of 
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nearly $18 million taken out of the company by C.I.T. at the end of 1974. Thus, net life and 
health profits grew a more modest 8% to $14.1 million. 


Like virtually all other property and casualty insurers, the North American Company for 
Property and Casualty Insurance suffered a dismal year in 1975. Although premiums written 
climbed 9%, reflecting the company’s increasing participation in pools and syndicates 
(participations represented 69% of writings in 1975) underwriting resuits turned maricedly 
unfavorable. Skyrocketing inflation in claims settlement costs crased underwriting spreads for 
many of tne company’s reinsurance participations, as well as in the dwindling mobile home 
and automobile lines. Obviously, recalcitrant rate regulation also served to inflate losses in 
consumer coverages. Even after tax credits, the net underwnting loss ballooned to $2.7 
million from a negligible $0.1 million in 1974. After moderately lower net investment income 
of $2.0 million, versus $2.3 million in 1974, the property and casualty company recorded a 
net loss of $748,000, compared with 1974's profit of $2.1 million. 


Manufacturing and Merchandising Earnings Rise Siguificantly 


fnhi because of an exceptional profit gain at Picker, Manufacturing and Merchandising 
(M&M) earnings increased 25% to $15.0 million from $12.1 million in 1974. Picker is 
enjoying outstanding demand for its lines of x-ray, nuclear, and ultrasound diagnostic imaging 
equipmer.i. Gibson Greeting Cards, Inc. also posted higher earnings, as Christmas orders for 
both greeting cards and wrapping paper were especially robust. Both sales and earnings of 
All-Steel Inc., the office furniture manufacturer, declined in the face of the poor domestic 
economy and a seven-week strike at the company’s Aurora, Illinois plant. Despite the weak 
trends in commercial and residential construction, Raco Inc. (the nation’ leading 
manufacturer of electric outlet boxes and fittings) held both sales and earnings rougaly level. 
Although no breakdown is provided by the company, \t Is this analyst’s estimate that total 
M&M earnings in 1975 were divided roughly as follows: Picker — 55%, All-Steel — 20%, 
Gibson — 15%, and Raco — 10%. 


1976 First Quarter Results 


Distorted by a substantia! 20¢ a share net beneficial adjustment for translation of foreign 
currency in accord with the requirements ot FASB #8. C.I.T.’s fully diluted earnings 
advanced sharply in the first quarter to $1.20 per share from a restated 96¢ a share in the 
comparable 1975 period. However, even on a pre-translation basis, operating profits rose in 
the quarter to $1.03 a share from 99e last year. Because of the significant effect that tne new 
accounting rule exerts on reported resuits, C LT. has chosen to isolate the FASB #8 
adjustment on one line in the income statements, and not meld it into the specific divisional 
profit and loss accounts. 


Finance Earnings Surge 


Operating figures were significantly enhanced by the Finance Division’s healthy 31% profit 
gain in the quarter. Key to the Division’s performance was the $99 million increase in gross 
loans outstanding from the 1975 year-end level. This absolute increment is believed to be the 
largest first-quarter gain in outstandings in C.1L.T.’s history. Examining individual loan 
categories, growth was spearheaded by the excellent $82 million gain in factoring and 
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commercial financing obligations. C.I.T. is benefiting from a healthy 50% year-to-year advance 
in total factosing volume. Also contributing to loan expansion was a $19 million hike 
in industrial tinancing notes and an $11 million increase in personal loans. 


Despite the strong receivable growth, Finance revenues climbed only 2% from the year-earlier 
level, reflecting the slack volume trends of the fourth quarter (when outstandings fel] $18 
million) and the significantly lower rate of charge on variable rate loans compared to the 
early-1975 quotes. However, the decline in interest rates more significantly reduced C.I.T.’s 
own money cost, and interest expense declined 9% in the quarter. C.I.T.’s average cost of 
short-term debt dropped to 6.07% from 7.58% in 1975's first quarter. Actually, the 
company’s cost of domestically placed commercial paper fell even further to roughly 5.5%, 
but the total cost of short-term funds was inflated by the firm’s substantial borrowings 
(averaging $234 million during the quarter) in Canada, where interest rates averaged 
approximately 400 basis points higher than in the U.S. 


Aided by the efficiencies of the newly installed CITATION computer terminal system linking 
the personal loan offices, operating expenses climbed only 3%, and were actually slightly 
below the burdens of the second and third quarters of 1975. 


Net chargeoffs in the quarter fell sharply, to $4.5 million compared with $7.3 million in 
1975, so that the provision for loan losses declined 21% despite the expansion in loans 
outstanding. Reflecting this decline — and, even more importantly, the drop in interest 
expenses — pretax Finance income rose almost 31%. With an approximately unchanged 
47.3% effective tax rate, Finance operating earnings surged 31% to $16.0 million from $12.2 
million in the 1975 period. 


Significantly, ioan delinquency declined moderately in the quarter. The percentage of loans 
for which a payment was 60 days or move overdue fell to 3.12% from 3.43% a year ago and 
3.35% at the end of 1975. 


First Quarter Bank Earnings Aided by Reduction in Loan Loss Reserve 


National Bank of North America’s first period earnings began to recover from the nadir 
reached in the fourth quarter of 1975. Although profits of $2.8 million represented a 50% 
year-to-year decline, they were more than double the $1.3 million earnings level of the 
previous quarter. Nevertheless, because of the manner in which these profits were achieved, 
the first quarter’s performance cannot be considered particularly meaningful or reflective of 
any significant upturn in profitability. Although net chargeoffs ballooned to $9.2 million 
(higher even than the fourth quarter burden of $8.5 million), partially reflecting the visit of 
the bank examiners during the firet quarter, the company nrovided only $4 6 million thrangh 
the ii2ome statement to replenish the loss reserve, thereby reducing the reserve to 0.98% of 
loans outstanding at March 31 from 1.18% of loans at the 1975 year-end. Management is 
confidently forecasting that this is only an “interim reduction’”’ in the reserve and that 
full-year writeoffs will be “‘close to” the planned $18 million provision ($4.5 million per 
quarter): confirmation of that prediction must, obviously, await actual future results. 


Consequently, the predictive value of the bank’s first quarter results, taken alone, appears 
modest. 
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Other than the key loan writeoff-provision disparity, an examination of the bank’s first 
quarter performance reveals relatively little that is particularly noteworthy or would be 
unexpected for a bank of NBNA’s type in the present environment. Loans outstanding fell a 
negligibie $67 million in the quarter from year-end levels as trends in bank loan demand 
remained weak. Excess liquidity was applied toward a slight increase in municipal bond 
holdings and a fairly substantial increase in the short-ter:n redeposit book with foreign banks. 
Net interest earnings (fully taxable) of $25.8 miiuon fell 14% below the year earlier level, and 
were slightly below the fourth quarter total of $26.4 million as domestic margins narrowed 
modestly for the entire industry. 


Somewhat disturbingiy, the important service charges on deposit accoun.s category 
continued to erode (on a quarter-to-quarter basis) in the first period, totaling $2.251 million, 
12.3% below the peak of $2.566 million achieved in the second quarter of 1975. It should be 
noted that some adjustments were made in personal account fees last summer, which partially 
explains this decline, but management does not deny that the bank has lost some accounts, 
although they suggest that some of these losses were unprofitable relationships terminated at 
the bank’s request. The ‘‘other revenue’’ category again rose substantially, climbing 25%, !ed 
by a surge in trading account income to $0.5 million from $0.1 million in last ye st 
quarter. 


Non-interest expenses were again relatively well controlled in the quarter. Compensation 
expense climbed only 6.1%, while the “other operating expense’’ amalgam rose 6.1%. 
Boosted by costs of the new 200,000 sq. ft. operations center in Huntington, L.I. and by the 
five new branches NBNA opened in 1975, occupancy costs jumped a more significant 16.5% 
in the period. 


As expected, the bank was again unprofitable on a tax return basis, so that net income 
mainly consisted of over $2 million in allocated income tax recoveries (NBNA is included in 
C.1.T.’s consolidated tax return). 


Insurance Earnings Remain Depressed 


Insurance Division earnings plunged 23% in the first quarter to $2.6 million from $3.4 million 
last year, reflecting declines in both the life & health and property & casualty segments. 
Burdened by some narrowing of health underwriting spreads and by a surprising increase in 
mortality during January, life & health earnings fell 15% to $2.93 million from $3.47 million. 
Results were also depressed by a 9% decline in net investment income, reflecting the effect of 
lower interest rates on the company’s heavily short-term, fixed inceme portfolio. The 
property & casualty net loss widened to $308,000 from a $78,000 deficit last year, although 
this performance does represent some improvement over the fourth-quarter loss. C.1.T. 
continues to pay a price for its unfortunate selection of reinsurance pools and syndicates 


Manufacturing and Merchandising Performance Continues Very Strong 


Continuing their outstanding recent performance, Manufacturing and Merchandising earnings 
jumped 50% in the quarter on a 13% sales gain. Although operating margins were a shade 
below those of last year, pretax profit spreads widened on the strength of a 39% decline in 
interest expense, reflecting both lower borrowings and interest rates. The M&M companies 
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have reduced their borrowings significantly through tight control of accounts receivable and 
inventories. Consequently, although the effective tax rate climbed to 49.9% from 43.0% a 
year earlier, profits surged 50% to $2.3 million. 


Chief contributor to the earnings gain was Picker Corporation, which continues to enjoy 
outstanding demand, particularly for its line of ultrasound equipment. Raco and Gibson also 
posted somewhat higher profits. All-Steel was the only one of the M&M companies to record 
lower net income. 


Estimated Full Year Results 
Finance Division 


With loan volume now expanding nicely and loan writeoffs expected to trend downward, the 
key variable for the Finance Division this year (as it is in most years) will be the course of 
short-term interest rates. Clearly, the longer that commercial paper quotes maintain their 
current roughly 5% level, the better Finance earnings will be. 


Total receivables might expand about $200-$225 million (+6% to +7%) from the year-end 
1975 level, implying about a 5% gain in average net outstandings to $3,315 million. Strong 
gains in personal loans and industrial financing obligations will more than offset continuing 
declines in motor vehicle and wholesale obligations and a probable sluggish performance in 
the mobile home area. Unfortunately, although leasing business is available, C.I.T. lacks 
sufficient taxable income this year to take advantage of additional leasing tax benefits, so 
that leasing outstandings will probably decline slightly. Factoring and commercial financing 
receivables should increase noticeably as activity expands, although growth is not likely to 
duplicate the first quarter’s outstanding performance. Factoring volume will be boosted by 
the inclusion of a full year’s worth of business from two important new clients signed up by 
C.1.T.’s Meinhard-Commercial factoring subsidiary in 1975: General Housewares ($54 million 
in sales) and the ripest plum, giant Manhattan Industries ($236 million in sales). 


Assuming higher interest rates later in the year and a good gain in the relatively high-yielding 
personal loan category, Finance gross income might reach 14.3% of average receivables, which 
would be equivalent to the 1975 figure. 


In line with our interest rate view, interest expense might climb about 9% to $188 million as 
the average cost of short-term debt expands slightly to 7.0%. Consistent with our forecast is 
an assumption of a year-end prime rate of about 8%8%%, with 30-day commercial paper 
rates (in the United States) of roughly 7.0%-7.5%. As was the case in the fire quarter, the 
T uiaacé Division's ivial siuit-iermu: vuirowimy cost is expected lo continue iv ve inflated vy 
substantially higher borrowing costs in Canada. 


Operating expense control will continue to be aided significantly by the efficiencies inherent 
in the recently completed CITATION on-line computer system in the U.S. consumer loan 
office network. Largely because of CITATION, total employment in the consumer loan 
offices has been reduced to roughly 3,400 now from 4,300 at the end of 1974. Further 
modest reductions in loan office personnel are expected this year. Operating costs might 
climb about 4%, but actually decline as a percentage of average receivables. 


92a 


EXHIBIT J, ANNEXED TO COMPLAINT 
June 15, 1976 -10- 


Given the noticeable improvement in delinquency and the sharp drop in chargeoffs during the 
first quarter, the provision for loan losses could decline 11% to roughly $28 million for the 
year. Implicit in this forecast is an estimate of full-year net chargeoffs at $25 million, or 
9.75% of average net receivables, as opposed to comparable 1975 figures of $29.6 million and 
0.94%. 


With little change expected in the effective tax rate, net Finance operating earnings might 
climb about 8% to $58.0 million, as indicated in the table below. 


Estimated Finance Division Results (a) 
(In millions) 


Estimated ___%Change __ 
1976 *71§-"14 '76-"75 


Avg. prime rate 3 9% 7.4% 
Avg. cost — short term debt : 6.8 7.0 
Avg. net receivables : $3,150 $3,315 


Gross income 2 $449 2 $475.0 


Interest expense ; 172.7 188.0 
Operating expenses : 140.5 146.0 
Provision for losses ; 31.3 28.0 

Total expenses : $344.5 $362.0 


Pretax income : 104.7 
Income taxes 
Effective tax rate 

Net income 


As % of Avg. Net Receivables 


Gross income : 14.3% 
Interest expense $ 5.5 
Operating expenses F 4.5 
Provision for losses ; 1.0 
Pretax income é 33 
Income taxes : 1.6 
Net income F 7 


(a) Operating earnings only. Excludes the effect of FASB #8. 


Bank Earnings Outlook for 1976 Uncertain 


National Bank of North American represents the key uncertainty in the profit outlook for 
C.1T. this year. Achievement of any earnings recovery for the bank will depend, most 
importantly, upon a higher prime rate, as well as an increase in loan demand, since the 
provision for loan losses is expected to decline only modestly. Barring such developments, 
NBNA’s earnings will surely decline once again, as reported first-quarter earnings would 
indicate. Also, the loan loss situation is very fluid, so that our forecast of a slightly lower loss 
provision is not made with any great conviction. 
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However, our estimate is based upon the assumption that both interest rates and loan demand 
will begin to recover relatively soori: Our forecast assumes about a 0% gain in earning assets 
from yearend 1975 to yearend 1976, implying only a negligible 1% increase in average 
earning assets. The bank's prime rate is expected to be in the range of 8.0%-8.5% by year-end, 
averaging about 7.4% for the year. Margins might respond quite quickly to the initial 
strengthening of loan volume, given the bank’s currently ample liquidity, so that full-year net 


interest margins could reach the 4.40% of 1975, despite the lower average prime rate. Thus, 
net interest income might rise slightly. 


Certainly, C.I.T.’s decision to provide only a $4.5 inillion loan loss accrual in the first quarter, 
even though actual net writeoffs amounted to $9.2 million, adds an element of concern in the 
loan loss area. This move significantly reduces the loan loss reserve to $16.4 million (0.98% of 
outstanding loans) as of March 31, 1976 from $21.1 million (1.18% of outstandings) at 
year-end 1975. Nevertheless, it should be noted that management states that this will be only 
_an—“‘interim reduction” in the loss reserve and that for the full year, net chargeoffs will be 
“close to” the planned $18 million provision, which is to be accrued at the rate of $4.5 million 
per quarter, Management is confident that writeoffs will drop sharply from the first quarter 
level. Thus, the outside observer is left to “take it on faith” that management’s prediction 
will prove accurate. 


Although the heavy writeoff burden of the first quarter (higher even than fourth quarter net 
chargeoffs of $8.5 million) might appear to make such a belief arisky exercise, this anaiyst is 
inclined to trust management’s forecast. It is certainly true that in the past C.I.T. executives 
have generally proven themselves to be cautious and accurate forecasters. Thus, this analyst is 
not ready to quarrel with the prediction of a full year provision of $18 million and net 
chargeoffs very close to that number also. 


Should chargeoffs be higher than the company anticipates, it seems highly likely that the 
provision would have to be raised also. It appears reasonable to expect that a bank with as 
poor a loan loss record as NBNA’s and with such a heavy weighting of ~slatively high risk 
construction and development financing and consumer loansshould maintain a loss reserve 
well in excess of 1.0% of loans outstanding. At the March 31 level of 0.98%, the loss reserve 
looks “thin” to this observer. It is somewhat encouraging, however, that NBNA’s nonaccrual 
loans, after peaking at $200 million in June 1975, have trended downward to $175 million at 
year-end 1975 and to $160 million at March 31, 1976. A continued gradual decline is 
expected, particularly in the second half. Management is convinced that the C&D loan 
portfolio will reflect significant improvement later in the year. 


Increases in both non-interest revenue and expense are likely to moderate somewhat under the 
respective uifluences of the still sluggish business volume trends and relatively tight cnst 
controls. Consequently, pretax income might post some recovery, and after a reduced net tax 
credit, bank earnings might reach $15.0 million, a modest 6% above 1975’s severely depressed 
figure. 


A summarized outline of our estimate is presented below, along with actual 1974 and 1975 
data. 
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National Bank of North America 
Estimated 1976 Results 
(In millions) 


Actual i %C 
1974 1975 75-74 76-75 


Average prime rate 10.8% 7.9% 


Average earning assets $2,450 $2,496 
Net interest margin 4.91% 4.40% 
Net interest income $120.4 $109.9 


Non-interest revenue $ 16,3 $ 
Non-interest expenses Lee: 
Loan loss provision sii $ 


Pretax income (a) $ 32.6 $ 
Income taxes (recoveries) 7.6 
Net income (b) $ 25.0 


(a) Net of taxable equivalent adjustment of $17.8 million in 1974, $16.8 million in 
1975, and $14,5 million (estimated) in 1976. 

(b) No securities gains or losses were recorded in 1974 or 1975 and none are expected in 
1976, 


Another Poor Year Expected for Properiy and Casualty Operations 


Property and casualty insurance results will probably be quite disappointing again in 1976. 
Unfortunately, the company is still committed to participate in several underwriting 
syndicates that are likely to show very poor results: again this year. Another small net loss, 
perhaps equivalent to last year’s $0.7 million deficit, appears to be a reasonable expectation at 
this time. The company is pulling out of its pool and syndicate memberships as quickly as 
possible, so that exposure in the property and casualty area is being significantly reduced. 
This process should be largely completed by year-end, although the business has a long enough 
“tail’’ that some minor losses on these lines could continue into 1978, at the outside. 


Modestly Higher Life and Health Earnings Likely 
Tne outlook for life and hea: insurance operations appears to be positive again this year. 


Key to this assessment is the assumption that sales of the highly profitable credit life and 
health coverages will increase as consumer loan volume expands. 


Writings of ordinary life insurance coverages shou! also continue to expand as the agency 
force grows. Given recent slackening trends in inflation and some modest rate relief, health 
underwriting results might also improve somewhat, despite the first quarter’s experience. 
Assuming higher interest rates later in the year, investment income is sure to increase, 
reflecting the disproportionate commitment to short-term debt securities in the portfolio, and 
the fact that C.1.T. took no dividends out of the life company last year. Overall, nét income of 
life and health insurance operations might rise 4% to $14.6 million. 


ee 
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Stronger Economy will Boost Manufacturing and Merchandising Profits 


In the stronger economy of 1976, Manufacturing and Merchandising earnings should again 
climb substantially, with All-Steel and Raco, the two highly cyclical subsidiaries, showing 
especially healthy gains, although some pronounced price competition is now evident in the 
office furniture market. Nevertheless, All-Steel’s results will be enhanced by the absence of 
the seven-week strike at the Aurora, Illinois plant, that cut deeply into !975 earnings. Gibson 
might also show higher profits in response to the recovery in consumer confidence and 
spending, although the recent 3¢ rise in first-class postage rates will certainly do nothing to 
inflate Christmas card volume. Since Gibson's full-year results are largely determined by the 
Christmas selling season, the key variable is year-end economic conditions. Picker, the 
recent-year star performer of the M&M group, shoilid show further gains this year, although 
the rate of growth will certainly slacken from the strong pace of the past two years. Progress 
will be hindered by increased research and development spending on computerized axial 
tomograp..ic (CAT) scanning techniques, the new tec'inology that is revolutionizing X-ray 
diagnostics (see the “Longer Term Outlook” section of this report) 


Taken together, Manufacturing and Merchandising earnings *hould climb at least 11% to 
$16.7 million, 


Consolidated Resuits 


Estimated divisional net income figures are summarized below, along with actual 1974 and 
1975 results. Noteworthy are the significant increases in the nct interest costs allocated to the 
carrying of the non-consolidated M&M and banking subsidiaries. These hikes reflect the 
increasing average rate paid on C.I.T.’s total long-term debt, including in 1976 the recent 
unfortunate maturing of $100 million in 4% subordinated notes, which were rolled over as 
part of the company’s recent straight debenture issue at 8.13%, 


Consolidated Net Income (Loss) 


(In millions) 
Actual Estimated change 
1974 1975 1976 75°74 76-75 
Finance $39.4 $53.9 $ 58.0 437% + 8% 
Banking 25.0 14,1 160 oat + 6 
Life & health insurance 13.1 14,1 14.6 +8 +4 
Property & casualty insurance a4 * (0.7) (0.7) ~ ~ 
Manu(acturing & merchandising 12.1 _15.0 16.7 +24 +i1 
Operating income $91.7 $96.4 $103.6 +5 +7 
Less: Interest expense 
applicable to non-consolidated 
subsidiaries pve i ae. 6.7 +9 +12 
Net operating income $86.2 $90.4 $ 96.9 + § +7 
Operating EPS — primary $4.12 $4.32 $4.60 +5 + 6 
Operating EPS ~ fully diluted $4.02 $4.21 $4.50 * Ss +7 
FASB #8 adjustment N.A. ($ 2.8) $ 2.1 - - 
Net EPS ~ primary NA. $4.18 $4.70 = +12 
Net EPS — fully diluted N.A, $4.08 $4.60 -~ +13 iy 


NA, Not available 
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Fully diluted operating earnings per share may climb about 7% to $4.50 from $4.21 in 1975. 
Net earnings however, should benefit from a substantial positive adjustment on currency 
translation, in accord with the dictates of FASB #8. This credit stems almost entirely from 
the significant strengthening of the Canadien dollar. C.I.T.’s effective net asset position in 
Canada exceeds $200 million, virtually all o. ~ ich is related to the Finance division. 
Actually, our “FASB estimate” of a 10¢ a share fuui-year credit assumes that the Canadian 
dollar will weaken from present levels as the year wears on, since the company enjoyed a 
beneficial adjustment on currency of 17¢ a share _ : the first quarter alone. Obviously, it is 
extremely difficult to project currency exchange rates, so that the currency translation 
forecast is made with a fairly low level of confidence. What is clear is that the new 
accounting rule will probably serve to distort quarterly earnings comparisons, and to 
noticeably increase their volatility. Although the accounting pronouncement requires that 
reported per share earnings include the currency adjustment, C.I.T. plans to break it out on a 
separate line in the income statement, assuming their auditors continue to allow this 
treatment. Needless to say, investors would appear to be well advised to focus on “operating 
earings” as the best measure of C.I.T.’s true fundamental performance. 


In that regard, it should be underscored that the key variable affecting C.I.T.’s fundamental 
performance is the path of short-term interest rates. Although National Bank of North 
America benefits markedly from rising interest rates, this influence is substantially 
outweighed by the negative effect of rising money costs on the much large Finance Division 
with its predominantly fixed rate loan portfolio and more than $1.3 billion in commercial 
paper borrowings. Thus, it is unquestionably true that the C.I.T.’s earnings benefit most from 
relatively low or declining short-term interest rates. It is our estimate that. all other things 
being equal, every 10 basis point change in the annual average short-term borrowing cost 
affects per share earnings by about 2¢. Thus, should money costs not rise as rapidly this year 
as we have predicted, C.I.T.’s operating earnings could come in somewhat above our forecast. 


It is this analyst’s belief that, assuming continuing improvement at the bank, C.I.T. 
management will raise the annual cash dividend late in 1976 by a modest amount, perhaps 
8¢-12¢ per share. 


Possible 1977 Results 


Although the 1977 outlook is by no means clear, it would appear at this time that C.I.T. 
should record at least modestly higher earnings again next year. On the assumptions of a 
slowing domestic economy and significantly higher short-term interest tates, Finance profits 
would be likely to decline moderately from the indicated 1976 peak. However, NBNA’s 
earnings should benefit from the expected improvement in bank loan demand late this year 
and into 1977, as well as from the key influence of a higher prime rate. Estimating a loan loss 
provision abou! equal to 1976’s planned $18 million accrual as net chargeoffs decline 
somewhat, bank earnings might recover significantly, perhaps to roughly $20 million. 
However, profits are not likely to approach peak 1974 earnings of $25 million. Insurance 
results should be enhanced significantly by the elimination of the property and casualty 
company’s net loss as the burdensome reinsurance participations expire late this year. Most 
likely the P&C company will either return to modest profitability or be closed down 
altogether, and the capital allocated to it will be re-invested by C.I.T. in the Finance business, 
thereby boosting consolidated earnings. Barring a severe downturn in the U.S. economy, 
Manufacturing and Merchandising earnings might not be significantly changed, as the 
anticipated cyclical recovery at All-Steel and Raco probably carry over into early 1977, while 
Picker is likely to continue its fairly strong showing. 
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On balance, assuming an average prime rate of about 8%%-9%, C.I.T.’s fully diluted operating 
earnings per share might range from $4.60 to $4.75, compared with the $4.50 estimated for 
1976. Obviously, our estimate is for cperating earnings only, since the currency adjustment is 
unforecastable. Should the economy remain relatively strong and/or interest rates rise less 
rapidly than we anticipate, earnings could significantly exceed the indicated range. 


Longer Term Outlook 


In assessing the longer term outlook for C.I.T. Financial Corporaiion, it is clear that the 
Business*and Consumer Financing Division and the National Bank of North America must ve 
evaluated in tandem, as an earnings matrix. The two units’ operating trends are hedged, with 
opposite exposures to changes in short-term interest rates. The Finance Division, with its 
massive commercial paper borrowings and largely fixed rate receivable portfolio, suffers 
during periods of increasing money costs. Conversely, the strongly capitalized and relatively 
low-leveraged Bank, which adjusts portfolio yields to prime rate changes, benefits in such an 
environment. Correspondingly, during periods of declining interest rates the divisions’ 
earnings scenarios reverse. Thus, the Finance-Bank combination serves to fill in and partially 
smooth the profit peaks and valleys that would otherwise result from the operations of either ee 
unit existing alone. However, it should be noted that the Finance Division, with a loan 

portfolio roughly twice the size of the bank’s, is the dominant force in determining the 

earnings stream. Thus, for the foreseeable future at least, the interest sensitivity of C.I.T. 

Financial Corporation will remain very markedly on the liability side. 


Finance Division 


It is this analyst’s view that demand for C.I.T.’s commercial finance services will continue 
strong in future years, although the division will probably become increasingly sensitive to 
cyclical fluctuations. The H. C. Wainwright economic scenario envisions a more vo!s' le U.S. 
(and worldwide) economic environment in the years ahead, in which interest rates and 
inflation will trend toward higher average levels. Both business recessions and expansions may 
be relatively pronounced by historical standards, as well as being fairly short-lived. In such a 
climate, although real trendline growth may be slightly slower, capital is likely to be in rather 
short supply. Industrial retums on investment and cash flow will probably prove insufficient 
to finance heavy working capital needs in an inflationary environment, much less to meet the 
already growing backlog of deferred capital expenditures. Essentially, in our view, anyone 
with money to lend will have no trouble finding clamoriig borrowers. In such a 
“capital-short” world, demand for commercia! finance type services should be particularly 
pronounced, and banks will probably focus their unsecured lending efforts on only the 
strongest, best capitalized borrowers. 


implicit in this outlook is the beiief that banks are not about wo run roughisiiud over the 
commercial finance industry. Traditional, unsecured bank lending, with its stress on seasonal, 
“self-liquidating” working capital loans is a quite different discipline from secured 
commercial finance lending. Unlike bank credit extension, which generally requires an 
intensive annual review of the borrower’s condition followed by a relatively casual 
monitoring thereafter, commercial finance work requires constant, vigilant surveillance of 
collateral. Therefore, banks’ lending officers cannot extend commercial finance services 
without extensive retraining. Given the high level of expertise necessary for profitable 
commercial finance lending, as well as the key factor of most banks’ already limited capital 
resources, it seems unlikely that the banking industry will be taking significant market share 
from such giant finance companies as C.I.T. in the future. 


ro 
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C.1.T.’s consumer outstandings should also expand, although at a slower pace than in the past 
decade, when growth was inflated by the rapid build-up in the mobile home business as C.1.T. 
entered that burgeoning market. 


Even so, mobile home receivables should continue to grow. The skyrocketing cost of land and 
construction has put conventional single-family housing beyond the reach of many families. 
Consequently, the average income of mobile home buyers continues to increase as more 
Americans are forced to settle for this form of home ownership. Contrary to the irrational 
fears expressed by some investors because of the unrelated losses of some other companies in 
this field, C.1.T.’s disciplined approach to the business has kept its losses quite low. In fact, as 
discussed in the ‘““Loan Losses” section of this report, 1975’s still quite modest mobile home 
losses of 0.40% of average outstandings represented the company’s worst experience in this 
area in its history. Over the last five years, net losses on mobile home outstandings have 
averaged only 0.23%. 


Although good growth is expected to be maintained in the total personal loan market, 
C.I.T.’s activities (and all the finance companies’ efforts, for that matter) will be under some 
pressure from credit unions, savings and loans, and, perhaps to some degree, commercial 
banks. Clearly, the thrift institutions, and to an even greater degree, the credit unions, have 
taken substantial personal loan market share from the finance industry, with their combined 
portion rising from roughly 18% in 1965 to about 29% today. Over the same period, the 
finance industry share fell from 50% to 37%, while the commercial bank proportion has 
expanded only marginally to 34% from 32%. Aided by the key advantage of their tax-free 
status, and by the apparently benevolent regulatory climate in which they operate, credit 
unions can probably be expected to continue to slowly enlarge their market share. The thrift 
institutions are also likely to gain ground, given current discussions in Congress about sharply 
increasing these institutions’ consumer banking options. 


This analyst is less confident that commercial banks, on the other hand, will substantially 
increase their market penetration. Given our estimates of financing needs of commercial 2nd 
industrial customers, and the not unlimited capital resources of most banks, it is 1°: 
analyst’s contention that the industry will be generally content to satisfy itself with 1: 
traditional, fairly low-risk, “‘cream’’ segment of the consumer market. Although an occasional 
bank, such. as Citicorp, has shown a clear understanding of this business and a willingness to 
attack it with a vengeance, it would appear that most bankers are still a little leery of 
consumer lending, especially the kind of high-risk, frequent roll-over lending that the finance 


cOncemis spociatize in. 


The key point to be made here is that continued stron: growth in consumer credit is expected 
for at least the next decade. The demographics are particuarly favorable; the key 
25-34-year-oid age group (the neaviest borrowers and the finance companies’ prime market) 
will show the largest population gain — increasing 22% by 1980. Growth in installment 
lending will also be stimulated by continuing inflation, rising personal incomes, and 
liberalized unemployment and related social insurance benefit programs, which increase 
consumer willigness to take on debt. Given these influences, the total consumer loan market 
might grow about 8%-10% annuall: over the next decade, although year-to-year gains may be 
erratic. 


Thus, although the finance companies’ market share may be declining, it would appear that 
the industry will still be taking a quite satisfying slice from a significantly expanding pie. 
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Furthermore, it is this analyst’s strong belief that the process of contraction i. the industry 
will accelerate in future years. Only the very strongest companies — such as C.I.T., 
Household, Beneficial, and a few others — with the very strongest national franchises, ability 
to borrow funds most cheaply, and maximum operating efficiencies will be able to prosper in 
the face of intensified competition. Accordingly, C.1.T. should continue to gain market share 
within the finance industry, as it has done for over a decade. 


Some uncertainty is created for C.1.T. and virtually all consumer ienders by the emergence of 
electronics funds transfer systems (EFTS). The possibility exists that at some time in the not 
too distant future consumer credit will become instantly available to individuals through 
computer terminals in supermarkets and other retail stores, perhaps obviating the need to 
walk down the street to a finance company or bank to obtain credit. However, it would 
appear likely that finance companies would also have access to any national EFTS networks. 
Apparently, transition to an EFTS mode would not be particularly difficult for C.I.T., given 
its CITATION computer system, which is essentially a functioning funds transfer network. 
Thus, if we assume that all lenders will have access to the EFTS delivery system, the question 
again centers on whether competing lenders will be willing to take on “finance company 
type” risks. Although the marketing economies of EFTS might induce banks to become 
somewhat more venturesome in consumer credit, this analyst does not believe that EFTS will 
substantially alter the scenario traced above. Nevertheless, the uncertainty here is great, so that 
upcoming developments in the EFTS area must be monitored closely. 


One important advantage for C.I.T. as a diversified finance company is its flexibility. With its 
well established marketing channels to the most significant sources of !ending business in the 
nation, the company has the option of shifting funds to whichever markets are most 
attractive at any given time. As is demonstrated by the company’s dramatic withdrawal from 
the formerly huge auto financing business (which C.I.T. essentially pioneered), management 
has always been open-minded and pragmatic about pursuing only the most attractive avenues 
of growth. 


On the assumption of a 9% annual rate of growth in total credit outstanding, reflecting real 
GNP growth of 3% per year and a 6% inflation rate, C.I.T.’s total receivables growth raie is 
projected at 7%, which assumes that the company will lose only a modest amount of market 
share. ; 


Finance revenue expansion in future years should slightly exceed loan volume gains. 
Although the average rate of charge on the personal loan portfolio is likely to decrease as 
additional, larger lower-yielding notes (but more profitable because of lower operating 
expenses per dollar loaned) are taken, mobile home yields will be gradually upgraded. More 
significantly, the expected secular trend to higher short-term interest rates and an increasingly 
variable, rather than fixed-rate, arrangement on business loans shouid raise the total 
portfolio’s gross yield. 


Operating expense growth should be reduced by the recently completed CITATION on-line 
computer terminal system in the consumer ioan offices. The bookkeeping and control 
efficiencies inherent in the system should allow continued modest reductions in the total 
consumer loan office staff over the next few years. Plans are also in the works to extend the 
system to the Canadian consumer outlets, and eventually, to the 30 industrial and 
commercial finance offices around the country, which should reduce manpower needs in 
those branches as well. 


&>. 


100a 


EXHIETT J, ANNEXED TO COMPLAINT 
June 15, 1976 -18- 


In the anticipated future economic environment, net loan chargeoffs and loss provisions are 
likely to trend somewhat higher for all lenders. In addition, intensifying competition may 
force C.LT.’s consumer lending activities a little farther out on the risk curve. However, in 
view of the extensive coilateralization of most commercial finance loans, egregious increases 
in loan losses are not expected. and the loss provision is likely to rem.un a relative'y modest 
influence on earnings in most years, overshadowed by the effect of money costs. 


The key determinant of profitability in C.1.T.’s finance business will remain the level of 
short-term interest rates. With over $1.3 billion in commercial paper outstanding but less than 
20% of the loan portfolio on a variable, rather than fixed, rate basis, C.1.T.’s Finance division 
has a prodigious exposure to short-term money costs. Thus, changes in the company’s average 
cost of commercial paper borrowings are the most significant influence on incremental 
profitability. As discussed earlier, the H. C. Wainwright view is that short-term interest rates 
will fluctuate around a higher mean in the future than they have in past years. In addition, 
the average cost of long-term borrowings will necessarily rise gradually as older bond issues 
mature and are rolled over at the higher long-term rates now prevalent. Clearly, C.LT.s 6.13% 
(in 1975) average cost of long-term debt can only go in one direction, suggesting that the 
firm’s lending spreads will trend slightly lower in the future, despite the expected gradual 
improvement in the mean portfolio yield. Implicit in our analysis is the assumption that 
C.LT. will not be able to fully offset the higher cost of funds by “‘pricing up,” chiefly 
because of regulatory pressure on personal loan yields. Furthermore, while such rate 
structures as “prime plus 4%,” or even “prime plus 7%,"’ are perfectly normal for some 
financine 2--angements when the prime is at reasonable levels, they probably become more 
difficult .. u-.ain as interest rates rise to the double digit area. Essentially, the point is that 
rates are probably somewhat sticky on the upside. 


Overall, C.I.T.’s Finance Division profitability will be buffeted, both on the downside and 
upside, by the expected violent swings in interest costs. The pattern of Finance earnings, 
taken alone, is likely to continue to be fairly erratic. Nevertheless, the expanding receivable 
portfolio and expected tight control of operating expenses suggest that Finance earnings 
might post moderate growth averaging avout 5% to 6% annually over the longer term. 


National Bank of North America 


In future years, National Bank of North America’s earnings should continue to act as a 
substantial hedge to the swings in Finance results. Key to this assessment is the 
H. C. Wainwright economic view, which, as discussed previously, envisions a shortage of 
capital together with relatively high interest rates, creating a “‘seller’s market” for funds and. 
probably, a relatively firm pricing structure in the banking industry generally. As a well 
capitalized, “asset weighted” bank not heavily dependent on the money market for funding, 
NBNA should he a decided beneficiary of such an operating environment. It is this analvst’s 
expectation that C.1.T. will not attempt to significantly leverage the bank’s conservative 
capitalization, and will maintain an imbalanced interest sensitivity in order to smooth the 
consolidated earnings pattern of the whole corporation. However, management does express a 
willigness to leverage the bank’s capitalization to some degree, particularly if it proves 
possible to partially reduce the liability sensitivity of the Finance Division by greater 
proportionate sales of long-term debt. But it is our view that neither of these alterations is 
likely to be substantial. and, moreover, that the Finance-Bank hedge will continue to operate 
in the future, if only to a slightly lesser degree. 


Nevertheless, it is clear that NBNA is a maturing institution that will not duplicate its 
remarkable past earnings growth record, even in comparison with the 1975-1976 trough. 
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The relatively “‘easy”’ benefits of consolidating and upgrading Meadow Brook’s (the original 
banking acquisition) Long Island position and melding in the Bank of North America, Trade 
Bank, and the other smaller acquisitions have now been largely realized. Substantial workout 
problems remain fo- the bank in both the REIT and direct real estate lending areas, so that a 
relatively high (but tolerable) level of loan chargeoffs wili probably be sustained over the next 
few years. Moreover, competition for business in NBNA’s key Long Island retail and 
commercial markets will likely eventually be intensified by the respective European-American 
and Chemical Bank takeovers of the mismanaged Frankiin National and Security National 
Bank. By the same token, further acquisitions for NBNA continue to be a possibility, 
particularly in the Mid-Hudson Valley and Upstate New York. 


Naturally, some uricertainty is created for nearly all banks by the eventual changes that EFTS 
technology will bring. In that regard, NBNA appears to be taking the course of action elected 
by most banks — to wait for further developments before making any substantial investments 
or commitments in EFTS techniques. It should be noted that, although the bank operates an 
extensive network of over 140 offices, it has not built an expen collection of ornate brick 
and mortar palaces; rather, heavy use has been made of simpie store-front and shopping 
center installations. Consequently, the bank’s flexibility in adjusting to the presumed 
emergence of EFTS is probably greater than might initially be apparent. However, this 
analyst does not pretend to know how the whole EFTS question will wash out, or how the 
industry will adjust to the eventual expected payment of interest on demand deposits, 
increased commercial banking powers by thrift institutions, and a whole host of other 
regulatory questions. Thus, the “visibility’’ of future earnings performance by the bank may 
not be as great as it was a few years ago, although the maintenance of a healthy, profitable 
commercial banking system would seem to be prerequisite to a sound national economy, a 
goal that even the industry’s most strident critics would also seemingly espouse. 


Generally speaking, it seems a reasonable expectation that NBNA will continue to provide an 
important offset to Finance Division results when interest rates are rising. Although moderate 
trendline growth in profits is anticipated beyond the expected significant recovery year in 
1977, progress is not likely to be steady, and earnings will rise, and in some years, fall, largely 
in response to swings in the prime rate. 


Life and Health Insurance 


The outlook for C.I.T.’s life and health insurance company appears relatively favorable. The 
life insurance segment, the more predictabie component, should benefit from strong increases 
in the prime life insurance buying 25-44-year-oid age group over the next decade. Individuais 
in this category typically carry a high proportion of family responsibilities and debt, 
| combined with a relatively low net worth and corresponding dependence upon earned 
income. Moreover, increasing inflation will probably continue to compound the dollar 
amount of coverage required to protect standards of living. Thus, the theoretical aggregate 
demand for life insurance should rise strongly. C.I.T.’s penetration of this expanding market 
should be aided by the company’s concentration on term (rather than ordinary iife) 
coverages, the much faster growing form of life insurance protection. Apparently, 
increasingly better-educated and cost-conscious consumers are opting to a greater degree for 
the much cheaper “pure protection” offered by term contracts rather than the somewhat 
dubious “investment value” of much more expensive ordinary life policies. 
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The prospects for health insurance operations are somewhat uncertain. With a modest volume 
of business in the highly competitive group health insurance area, the company has some 
exposure to the substantial swings that occur in health underwriting. However, the company 
has done a good job of preserving health profitability, and although underwriting margins have 
narrowed somewhat in recent years, health activities have remained well in the black. One 
exogenous factor that could affect health operations at some point in the future is the 
possible enactment of some form of National Health Insurance (NHI). However, the chance 
of such an occurrence in the near future now appears significantly less than it did a few years 
ago, and even if NHI were enacted, practical considerations suggest strongly that the private 
insurers will retain the key role in any program. 


Life and health profitability should benefit from a recovery of volume in the relatively stable, 
high-profit, credit life and health area as C.I.T. consumer loan volume expands. With its 
premium rates well below the highest rates charged by some finance companies, C.I.T.’s 
activities should not be seriously affected by some continuing rumblings among state 
insurance reg tlators to lower allowed rates of charge. Thus, the still highly lucrative credit 
insurance segment should be making an increasing contribution to life and health company 
earnings in the years ahead. 


Aided by increased writings of straight term insurance and credit coverages, total life and 
health premium volume should noticeably exceed the disappointing 5% average annual 
growth rate of the past eight years. Profits should at least keep pace, perhaps nsing about 
7%-8% annually , although year-to-year comparisons are not likely to be steady. 


Property and Casualty Insurance 


The longer term outlook for C.I.T.’s property and casualty insurance company is highly 
uncertain at this time, with even the continued existence of the enterprise beyond 1976 open 
to question. The P&C company (which insured cars financed by C.I.T.) has never really 
established a new identity for itself since C.I.T. turned away from the auto loan market in the 
late 1960’s. The earnings and assets of the company have been shrinking ever since, as 
the previously massive auto premium income has run off much faster than mobile home (also 
C.i.T.-finance related) coverages have grown. In recent years, the company had attempted to 
put capital to work as a reinsurer, participating in a motley collection of pools and 
syndicates. However, as indicated by actual 1975 (and estimated 1976) results, this course of 
action has proven to be highly unsatisfactory. C.I.T. executives admit that they have not yet 
decided what to do with this small company. In this analyst’s opinion, termination of 
property and casuaity operations would be a welcome move, treeing up (after some lag) the 
roughly $20 million in capital that is trapped in this deficit-ridden operation. 


Manufacturing ana Merchanaising 


C.1.T.’s Manufacturing and Merchandising group can probably record moderate earnings gains 
in most future years, although growth is likely to slow markedly from the 20% average annual 
rate of expansion in the 1971-1975 period. Gains in those years were inflated by Gibson’s 
and especially Picker’s recoveries from very depressed levels as serious operating problems 
were corrected. Although the group is still earning an inferior return on investment, C.I.T. 
management is committed to keeping these companies and developing their profitability. 


Picker should benefit from a continuing high level! of demand for its medical products, since 
health care expenditures in the U.S. are likely to increase significantly. Apparently, social and 
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political developments are signaling a trend toward making comprehensive medical care 
available to a much larger percentage of the population through various insurance and/or 
welfare programs. Demand for Picker’s line of X-ray, nuclear, and ultrasound diagnostic 


imaging equipment should be inflated by this ancitipated greater penetration of first class 
medical services. 


Some uncertainty is created by the new technology that may revolutionize diagnostic 
activities, computerized axial tomography (CAT). CAT scanning provides a doctor with views 
of body cross-sections or “‘slices,” reconstructed by a compuiei from hundreds of individual 
X-ray projections. Without damage or discomfort to the patient, it provides a clear view of 
tissues and organs so inaccessible that exploratory surgery might otherwise have been 
necessary to make a diagnosis. 


With an overwhelmingly enthusiastic response from the medical profession, CAT scanning 
threatens to eventually obsolete most traditional X-ray techniques. Consequently, all the 
traditional X-ray suppliers are scrambling to quickly develop their own CAT scanners and 
catch up with England’s EMI, Ltd., which pioneered in this technology and has a big head 
start. Although Picker will be late in entering the market, with deliveries of its whole-body 
scanner not scheduled until early 1977, the device will reportedly be particularly advanced 
technologically, allowing the operator to vary radiation dosages across a broad spectrum and 
with one of the faster scan times yet available. Given the anticipated arrival of this device, 
and Picker’s well established reputation and connections in the medical profession, this 
analyst remains fairly sanguine about the company’s prospects, despite the possible 
technological upheaval. A point in Picker’s favor is its extensive service operation, since 
hospitals are concerned that parts and repairmen will be available quickly to minimize 
“downtime” of these very expensive machines (purchase price is roughly $500,000). 
Nevertheless, it is clear that profit growth for Picker will slow from the dramatic gains of the 
past few years. The initial, ‘‘easy”’ gains from turning around this formerly troubled company 
have now largely been attained, so that earnings growth will probably slacken in future years. 


In past years the two relatively problem-free companies in the M&M group, All-Steel and 
Raco, both maintained strong positions in their respective industries. Both companies should 
continue to be significant, but highly cyclical, contributors to net income. Results will be 


buffeted by trends in the national economy generally, and in commercial and residential 
construction in particular. 


Apparently trailing far behind Hallmark and American Greetings in the highly competitive, 
yet highiy concentrated greeting card business, Gibson is repurtedly earning a particularly 
poor return on C.I.T.’s investment despite the good earings of its Cleo Wrap subsidiary. 
Given industry projections of 8%-10% average annual growth for cards and related paper 
products over the next few years, Gidsun’s caimings siiuuid CUniliue iv posit some growth, 
although this analyst cannot make a case for any pronounced expansion of the unit’s 
profitability. 


Consolidated Results 


Taken together, C.I.T.’s per share earnings might advance at about a 6% average annual pace 
in future years, as the well-conceived Finance-Bank earnings matrix continues to partially offset 
the effect of fluctuations in short-term interest rates on the company’s cost of funds. Progress 
should be importantly aided by improvement in the insurance area, as pruperty and casualty 
operations either return to profitability or are terminated, with re-investment of the capital 
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s0 committed in the higher yielding Finance business. Implicit in our 6% earnings growth 
figure is the assumption of a dividend payout ratio of roughly 50% and a sustainable return 
on equity of about 12%, somewhat above the 1975 and 1974 experience. Improvement in the 
Bank’s profitability and in P&C insurance operations should prove more than sufficient to lift 
the corporate return on equity back into the 12.0% vicinity, although perhaps not to the 
peak 13.0% level of 1964 (when commercial paper rates averaged a modest 3.9%). 


Operating Record 


Compared to other companies in the consumer and commercial finance industries, C.I.T. has 
recorded a particularly consistent, although relatively modest earnings growth record. Per 
share profits have increased at about a 5% compound annual rate over both the past 12- and 
25-year periods. Earnings increases were recorded for a remarkable 22 years without 
interruption from 1952 through 1973, before faltering slightly in 1974 as unprecedented 
double-digit short-term borrowing rates choked Finance profitability. Key operating and 
investment statistics for the company over the past 12 years are summarized below. 


(See table on following page) 


Operating Record 


(000 omitted) 
Average Total Retun Approx. P-E Mean PE 

ST Borrowing Net Income Net On Per Common Shr. _—— Price Ratio To S&P 
Year Cost Finance Banking Insurance Mfg. & Merch. Income (a) Equity Earns. (b; “Div. Range Range 425 Avg. 
1975 6.8% $53,944 $14,137 413371 $15,020 $90 380 11.5% $421 $2.20 38-26 9- 6 0.69 
1974 10.0 39,383 25,014 15,237 12,060 86,216 11.4 4.02 2.20 4423 1l- 6 0.90 
1973 8.0 47,138 21,557 14,817 10,848 89,126 12.5 4.15 2.15 49-35 12- 8 0.75 
1972 4.7 $0,024 18,072 13,072 10,022 86,072 12.9 4.02 200 5444 13-11 0.67 o 
1971 5.1 45,147 20,198 11,529 7,382 78,651 12.6 3.68 190 Si40 14-11 0.69 2s 
1970 78 37,027 19,791 11,400 3,165 65,661 11.5 3.20 1.80 45-32 14.10 0.73 SI 
1969 7.6 35,198 15,672 11,611 5,039 62,649 120 3.12 180 48-31 15-10 0.71 pa 
1968 6.0 32,504 11,550 13,190 8,003 60,644 11.7 3.02 1.75 60-32 20-11 0.90 4 
1967 $2 33,823 8,481 15,398 7,486 60,472 12.1 2.94 1.60 36-28 12-10 0.65 os 
1966 5.5 27,624 6,350 15,143 10,724 55,282 12.1 2.76 1.60 32-24 12-9 0.69 
1965 43 27,534 3,890 15,060 6,926 $0,730 12.3 2.64 1.60 37-29 14-11 0.74 = 
1964 39 29,250 - 14,632 5,957 49,195 13.0 2.56 1.60 41-33 16-13 0.82 ro 

wb * oa 

Percent Change from Year Earlier Ts a 
1975 —32% +37% —43% -12% + 25% + 5% + 5% = 3 
1974 +25 —16 +16 +3 +11 - 3 3 +2% fe} 
1973 +70 — 6 +19 +13 + 8 +4 +3 +8 g 
1972 —- 8 +11 -il +13 + 36 +9 +9 +5 Ac} 
1971 -35 +22 +2 +1 +133 +20 +15 +6 5 
1970 +3 +5 +26 —2 - 37 +5 +3 ~ 3 
1969 +27 +8 +36 —12 — 37 +3 + 3 +3 ac 
1968 +15 -—4 +36 —14 +a 0 +3 +9 
1967 -§ +22 +34 +2 — #0 +9 +7 
1966 +25 0 +63 +4 + 55 +9 + § 
1965 +10 -— 6 ~ +3 + 16 +3 +3 


(a) Reflects total net income of the four divisions less “interest expense applicabie to cash investments in subsidiaries not 
consolidated,”’ 
(b) Fully diluted, as originally reported. 
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As indicated by the table, earnings of the Finance Division, with its pronounced interest 
sensitivity on the liability side, perform best when short-term interest rates are relatively low 
or declining, and are reduced when borrowing costs increase. Conversely, the strongly 
asset-weighted National Bank of North America benefits from rising rates. Reacting to swings 
in money costs, the strong performance of either the Finance Division or the Bank has 
outweighed the weaker comparison of the other contra-balanced unit in most years, so that 
the sum total of Finance and Banking earnings has increased in every year except 1974. 
Although Finance profits increased at a rate of less than 6% a year compounded annually 
over the period, the total of Finance and Bank earnings climbed an average of almost 8% per 
year. 


It is apparent that C.I.T.’s withdrawal from the automobile financing business aided Finance 
profitability. As late as the mid-1960’s C.I.T. was the world’s largest independent source of 
automobile credit, with direct consumer and wholesale (floorplanning) auto loans in excess of 
$1:2 billion, or roughly 50% of total receivables. However, C.I.T. found that the low rates of 
charge and relatively high operating expenses attached to this business had made it 
unattractive, so that the company essentially turned its back on the market and “‘gave it’’ to 
the captive finance subsidiaries of the automakers and to the banks. Total direct motor 
vehicle receivables and wholesale financing obligations fell from $1.2 billion at the end of 
1968 to about $100 million today. Reflecting the burden of the increasingly competitive 
auto business, Finance Division earnings climbed at a compound rate of less than 3% annually 
from 1964 to 1968 while the average short-term borrowing cost struck a comparatively 
modest mean of 5.0%. Accordingly, since 1968, Finance profits have increased almost 8 
annually despite a more onerous 7.1% average short-term borrowing cost over that span. 


Particularly noteworthy, and obviously key to C.I.T.’s earnings record, has been the 
outstanding profit performance (through 1°74) of the National Bank of North America. In 
acquiring the Meadow Brook National Bank in 1965, C.I.T. took control of a relatively 
poorly managed, retail-oriented, Long Island-based bank with a dismal earnings record. 
However, as an amalgam of many smaller Long Island banks that had merged with it, Meadow 
Brook was a good-sized institution, holding roughly $750 million in deposits and ranking 
among the nation’s 50 largest banks at the time. Of prime importance, the institution 
operated 66 established branches in the rapidly growing Long Island region. C.I.T. then 
moved quickly to beef up management, increase efficiency, and consolidate and develop the 
Bank’s potent, if unexyloited, Long Island presence. In addition, C.I.T. aggressively brought 
the institution into New York City. Aided significantly by the 1967 acquisition of the Bank 
of North America. and somewhat less by the 1970 additions of Trade Bank and Trust 
Company of New York and the First National Bank of Yonkers, the surviving National Bank 
of North America was transformed into a semi-money center institution, with a strong 
position on the New York area banking scene, and an increasingly noticeable penetration into 
national and international lending markets. The Ban<’s dramatic earnings expansion reflects 
significant internal development and the efficiencies and benefits inherent in successfully 
melding in the acquired institutions as wel! as fully digesting and consolidating Meadow 
Brook’s previous acquisitions. 


Insurance earnings have actually trended downward over the 12-year span, save for an interval 
of growth in the 1970-1974 period. This indifferent record is actually the product of 
diverging trends between the life & health and property & casualty companies, as is illustrated 
in the table below. 


(See table on following page) 
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Insurance Earnings Breakdown 
(In thousands) 


Life & 
Health 


1975 $14,119 ($ 748) (a) 
1974 13,106 2,131 
1973 11,787 3,060 
1972 10,065 3,007 
1971 8 664 2,865 
1970 8,778 2,621 
1969 9,029 2,583 
1968 8 862 4,328 
1967 8,946 6,452 
1966 7,853 7,290 
1965 7,796 7264 
1964 7,862 6,770 


% Change from Prior Year 


1975 * 11% N.M. 
1974 4115 —30.4% 
1973 +16.8 + 18 
1972 +16.2 + $0 
1971 -— 13 + 95 
1970 ~ 2.8 * 15 
1969 + 19 —40.3 
1968 - 0.9 —32.9 
1967 +13.9 —11.5 
1966 * 07 + 0.4 
1965 - 08 +123 


fa) Net Loss. 
N.M, Not meaningful. 


Some of the validity of the above Property & Casualty comparison is reduced by the fact that 
significant capital gains were taken on investments in the 1964-1968 period, while gains since 
then nave been relatively minor. Removing after-tax capital gains, 1964-1968 P&C earnings 
are $3.9 million, $4.4 million, $4.8 million, $4.6 million, and $3.0 million, respectively. 
Nevertheless, the basic trend of flat to down P&C earnings remains unchanged, even after the 
adjusimeni fur capital gains. 


After an essentially stagnant performance from 1964 to 1971, life and health earnings have 
increased significantly in recent years as the company has sharply expanded writings through 
independent agents of group and individual life (mainly term insurance) and health coverages 
unrelated to C.I.T. consumer loans. Naturally, the accounting adjustments made necessary by 
the adoption of generally accepted accounting principles (GAAP) in the life insurance 
industry aided life and health earnings comparisons, since the old statutory accounting 
principles penalized a rapidly-growing company. The property & casualty company’s 
disappointing performance reflects a complete transformation of the enterprise’s thrust as 
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C.L.T. has moved away from financing and insuring automobiles. What had (in the 
mid-1960’s) been an active auto insurer covering cars financed by C.I.T. has evolved into a 
much smaller diversified insurer participating in an assortment of reinsurance pools and 
syndicates, with a modest book of C.I.T. loan-related mobile home coverages and only a tiny, 
vestigial piece of the automobile market. Essentially, the company has been struggling to 
achieve a new identity over the past decade. 


The uneven record of the Manufacturing and Merchandising Division reflects the serious 
operating problems encountered at Picker and the Gibson greeting card operation in the 
1969-1972 period, as well as the significant, but highly volatile, contributions of the 
economically sensitive All-Steel Equipment Co. Reportedly, Picker recorded a net loss in 
1970 as the mismanagement of the late-1960’s culminated in a disastrous | l-week strike at 
both of the company’s key Cleveland plants. However, both Picker and Gibson have recorded 
improved results in recent years, with Picker’s 1974 and 1975 comparisons believed to have 
been especially dramatic. 


Janagement 


C.1.T. appears to be an especially well-run finance company managed by highly capable and 
conservative executives. Top management possesses particularly strong financial skills, and 
tight cost controls and detailed operating plans and budgets are an important part of the 
management process. Although operating in a business that is obviously inherently risky, 
managers appear to approach the business and consumer finance enterprise with a relatively 
conservative, cautious approach. C.I.T. has avoided the occasional debilitating losses that have 
plagued some other diversified finance companies. 


The company takes a “decentralized” approach to the managing of National Bank of North 
America and the other non-finance subsidiaries. Each unit has its own separate management 
team and is essentially run independently, althougn policy is set and progress is monitored 
actively by top executives of C.I.T., by means of both monthly financial reports and 
memberships on the companies’ Boards (which also meet monthly). Nevertheless, direction of 
day-to-day activities is the responsibility of the subsidiary’s chief executive officer, who is 
assisted by his management staff. As might be expected, all financing activities are directed 
by C.I.T., and the C.1.T. corporate staff provides specialized services in such areas as law, 
personnel, accounting, taxes, insurance, marketing, advertising and public relations. There is 
no doubt in this analyst’s mind that, in practice, C.I.T. exerts firm control over all its 
subsidiary businesses, and is promptly aware of developing trends in those enterprises — a 
statement that cannot be made about many of the other companies in the consumer and 
commercial finance industries. 


iu hus regard, ii would appear that some observers have tarred C.i.7. manage nent with the 
same brush of “‘poor acquisition strategy” and “inferior control of the non-finance business”’ 
that has been applied to some other finance concerns. It is this analyst’s conte ition that this 
accusation has much less validity when applied to C.1.T. 


Certainly — and with last year’s results notwithstanding — National Bank of North America’s 
excellent earnings record through 1974 appears to belie such an attack. As discussed 
previously in this report, C.I.T. took a poorly managed, largely undeveloped suburban bank 
in Meadow Brook (the original bank acquisition) and through rapid internal development and 
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selective additional acquisitions dramatically increased the surviving institution's earnings 
while transforming it into a significant institution. The 1975 earnings collapse came about 
largely because of the severe domestic recession and the bank's very heav) asset-weighted 
interest sensitivity, which has been necessary to partially offset the staggering liability 
sensitivity of the Finance division. As to the-loan loss situation, although C.1.T. was perhaps 
less than prudent in allowing the bank to develop such a high exposure in the REIT and 
direct real estate lending areas, it is certainly true that quite a few other “‘prestige’’ banks 
made the same mistake. Unfortunately, along with its imbalanced funding, NBNA, as a 
domestic-oriented institution, did not have the cushion of exploding overseas earnings to 
shelter the U.S. margin and loan loss problems. Thus, despite last year’s results, this analyst is 
still convinced that C.I.T. has done a good job with NBNA. Clearly, as was made evident in 
the Operating Record section of this report, C.I.T.’s earnings record over the past decade 
would have shown a great deal of volatility without the »resence of the imbalanced, 
asset-weighted bank to offset the money cost-determined Fi bottom line. 


Especially good progress has been made with Picker Corporation, which experienced severe 
operating problems in the late 1960's. However, over the last few years, internal operating 
problems have been solved and profitability has expanded dramatically. Improvements have 
also been made in the formerly troubled greeting card operation at Gibson. Especially 
noteworthy, the life and health insurance company has compiled a good earnings record since 
1971, despite declining credit-related coverages, as the company has sharply increased its 
penetration in non-affiliated writings, specifically the burgeoning term life insurance business. 
The property and casualty company was led through a complete transformation of its thrust 
without wrenching dislocation, although earnings have necessarily eroded as the “rm has 
shrunk in size. Undoubtedly, last year’s net loss was partially due to poor selection of 
reinsurance risks, but it would seem that the unexpectedly poor operating environment that 
affected the whole P&C industry also played a role in the disappointing underwriting results. 


On balance, it seems unfair to indict present C.I1.T. management for its performance on the 
diversification front. On the contrary, it is this analyst’s opinion that a fairly good job has 
been done with the non-finance businesses. 


Nevertheless, it should also be noted that the existing management groups in several of the 
subsidiaries are not among the strongest in their industries. Certainly, National Bank of North 
America must be included here — although the bank is believed to have strengthened its 
middle mana,yement ranks somewhat, and this problem is not as glaring as it was a few years 
ago. Also, it seems apparent that substantial problems still exist at Gibson 


Key corporate executives of C.I.T. are listed below. 


(See table on following page) 
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Years 
With 
Manes Position Age CLT. 
Waker S. Holmes, Jr.* Chairman & Chiet Executive Officer 56 17 
Todd G. Cole* President & Chief Administrative Officer 55 7 
Charles S. Jensen* Executive Vice President — Business and 
Consumer Financing Division 62 39 
Richard H. Lund* Vice President — Finance 56 16 
H. Anthony Ittleson* Vice President — Marketing 38 15 
Robert L. Strawbridge* Vice President — Manufacturing and 
Merchandising 59 7 
John H. Vogel* President — National Bank of North America 58 41 
Charles L. Wingfield Executive Vice President & Chief 
Administrative Officer — National 
Bank of North America 50 25 
Paul C. Colette President — North American Insurance 
Companies 50 14 


* Member of the Board of Directors. 


C.LT. has a distinguished Board of Directors that is weighted toward “‘outside’’ 
representatives. Of the 16 seats, nine are hold by well-known executives from other 
corporations, Wail Street, educational institutions, .r public accounting firms. 


Accounting 


C.1.T.’s accounting methods stand generally at the conservative end of the spectrum of 
industry practice. Precomputed charges on consumer and industrial financing and_ leasing 
installment accounts are deferred and credited to income at a constant ratio to tre receivable 
balance outstanding, beginning in the month of acquisition. No initial credit .o income is 
taken to cover costs of acquiring personal loans, although ° small acquisition fee is booked on 
mobile horne and autornobile loans. 


Loss reserves ae established at the time loans are booked, at fixed percentages for the various 
cleises of receivables outstanding. The percentages are based ot: past charge-off experience. 
the nature and characteristics of the notes, and general economic conditions. These 
allocations have proven conservative and have almost always exceeded actual writeoffs. 
Accounts are charged off on a judgmental basis as soon as ihe probability rf loss is 
established — based on an evaluation of the debtor’s financial conditi-1 and .nderlying 
collateral or guarantees. Also, accounts are charged off automatically e+ Oilu ws: personal 
joan accounts when iwo coniraciual installments ac Got reccived within nuk months; modile 
home, motor vehicle, and other consumer accounts when any installment is more than six 
months past cue; and factoring customer receivables when an account is more than six months 
late. : 


Leasing transactions are reported in accordance with the financing method of accounting, 
with net income from transactions recorded at a constant ratio to the net receivable balance 
outstanding, beginning in the month of acquisition. Obviously, included in the calculation are 
investment tax credit benefits (which are all amortized), tax timing differences, and estimated 
residual values. Amortization of previously deferred investment tax credits contributed I4¢ a 
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share to earnings in 1974, and 12¢ a share in 1975. C.I.T.’s substantial leasing activities create 
a significant deferral of tax liability, so of a total tax expense shown of $57.9 million in 
1975, only about $22 million was paid in cash. Residual values on lease transactions are 
estimated at two-thirds or less of an independent appraiser’s projection of realizable salvage 
value of the equipment. This formula has resulted in credits to income on eventual 
disposition of leased equipment in all past years. 


Accounting policies of C.I.T.’s other divisions are believed to be closely in line with accepted 
practices in their respective industries. 


C.I.T.’s pension plan had no unfunded past service liability at December 31, 1975, although 
the M&M companies have a deficit on this account of $7.7 million, and NBNA has a shortfall 
of $5.2 million. Recent requirements of ERISA will produce a small, but as yet uncalculated, 
liabili.y for the parent C.I.T. as well. 


C.1.T. showed $137 million in goodwill on its balance sheet at the 1975 year-end, nearly all 
of which was generated by the acquisition of National Bank of North America. 


Financial Presentation — Disclosure 


C.1.T.’s financial disclosure policies rank with the very finest among financial services 
companies. Complete, highly instructive financial statements are disclosed annually for each 
of the company’s four divisions, and full income staten.ents for each segment are distributed 
quarterly. C.I.T.’s annual “Supplemental Financial Information” booklet is a model for the 
entire consumer and commercial finance industry, with its disclosure of virtually every 
statistic an analyst can reasonably expect to use. Included in the document is a complete 
breakdown of delinquency, net chargeoffs, and loss reserves by loan category. Given the 
recent inclusion of a complete breakdown of National Bank of North America’s net interest 
income calculation, the bank’s disclosure policies can now be considered roughly comparable 
to most independent money-center banks, although quarterly net interest income totals are 
still not revealed regularly. 


Business Characteristics 
Finance Business 
A breakdown of C.I.T.’s receivable growth by category over the last !2 years is presented 


ye 
below, followed by a discussion of each type of loan. 


(See table on following page) 
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Receivabies Outstanding 
{In millions) 
Personal Mobile Motor Other Industrial Factoring & Wholesale Total Net 
Loans Homes Vehicles Consumer Financing Leasing Comm. Fin. Financing Receivables (a) 
1975 $1,008 $505 $ 77 $ 58 $1,009 $665 $510 $ 38 $3 203 
1974 1,021 534 115 69 907 607 424 48 3,076 
1973 911 527 143 59 725 587 435 72 2,894 
: 1972 782 ade 163 68 582 563 409 57 2,566 
1971 710 358 217 83 569 561 372 48 2,434 
1970 700 321 424 103 616 585 404. 41 2,684 
1969 634 260 806 120 618 529 402 243 3112 
1968 §35 146 889 131 554 327 416 331 2,943 
1967 448 80 879 137 587 197 408 263 2,660 
1966 362 64 972 127 626 124 407 313 2,690 
1965 309 47 1,012 132 590 65 366 322 2518 
1964 pei 43 1,010 120 603 46 327 282 2,474 


Percentage Change from Year Earlier 


1975 — 1% — 5% —33% — 3% +11% +10% +20% —21% + 41% 
1974 +12 +1 —20 ne: +25 +3 - 3 —33 + 6.3 
1973 +16 +18 —12 —13 +25 + 4 +°6 +26 +12.8 
1972 +10 +25 —25 —-18 +2 0 +10 +19 + 5.4 
1971 + I +12 —49 -19 - 8 - 4 - 8 +17 -— 93 
1970 +10 +23 —47 —14 0 +11 0 —83 —13.8 
1966 +19 +78 -9 - 8 +12 +62 - 3 —27 + 5.7 
1968 +19 +83 +2 -~4 - 6 +66 +2 +26 +10.6 
1967 +24 +25 —10 +8 - 6 +59 0 —1é - il 
1966 +17 +36 - 4 -4 + 6 +91 +1] -— 3 + 35 
1965 +12 +9 0 +10 - 2 +41 +i2 +14 + 4.1 


(a) Net of unearned charges and the reserve for losses. Thus, total of the categories will not add across. 


Personal loans involve the direct lending of money to individuals (chiefly married couples 
where both spouses sign), repayable in monthly installments. Such accommodations are made 
for a variety of purposes. Among the most common reasons are consolidation of several 
outstanding debts, medical and dental expenses, repair of an automobile, vacations or 
educational fees. Loans are often ~--~nanced with additional monies lent several times before 
the obligations are paid in full. ‘= sonal loans are made under the purview of “small loan 
laws” passed by individual state legislatures which regulate the rate, maximum size, and 
8 various other loan terms. C.1.T.’s average personal loan size is currently about $1,100. The 
average rate of charge on the entire portfolio is believed to be about 19%, although the largest 
loans command a lower yield. Outstandings have increased at a dynamic 13% average annual 
pace over the past 12 years, reflecting rapid expansion in C.L.T.’s lending office network, 
both internally and through acquisitions, and about 10% average annual growth in the total 
rarket. 


C.LT. is one of the nation’s largest mobile home lenders. The company works through 
individual dealers in acquiring business, purchasing from the retailer installment sales 
contracts arising from the sale cf these units. C.I.T.’s position is secured by a security interest 
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in the home and by physical damage insurance covering the unit’s value as well as by the 
endorsement (repurchase agreement) of the dealer. The interest rate charged on mobile home 
outstandings averages about 13.5% to the consumer, while the yield to C.I.T. net of dealer 
reserves and endorsement fees is roughly 12.5%. 


Motor vehicle loans have declined steadily over the past decade as C.I.T. has Virtually deserted 
this market. The largest independent auto loan company in the world in the early 1960’s, C.I.T, 
decided that the relatively low fixed rate of interest (about 10%-12%) and high operating 
expenses related to this business rendered it less attractive than other types of financing. 
Consequently, C.I.T. turned its back on the intensely competitive auto loan business and 
essentially ‘‘gave’? the market to the automobile manufacturers’ own captive finance 
companies, which use it as a sales tool. 


Other consumer loans consist mainly of educational tuition financing, and farm equipment 
loans. 


Industrial financing involves the financing of income-producing machinery or equi; ment, 
such as heavy construction tractors and implements. Actually, the construction industry is 
C.1.T.’s largest single commercial finance market. Loans are made directly, with the 
equipment being assigned as collateral for the note, and accommodations are also made 
through the purchase of installment sale obligations from the dealers selling the units. 
Industrial financing obligations were roughly flat through 1972 largely because of sluggish 
trends in heavy equipment used for highway construction. The average yield on industnal 
financing obligations is in excess of 13%. 


C.L.T.’s leasing activities cover various types of machinery and equipment such as jet aircraft, 
railway cars and locomotives, computers, marine cargo containers, marine vessels (chiefly 
‘ tenkers), and fleets of automobiles. Also financed are hospitals, nursing homes, educational 
residences and dining halls and other types of income-producing buildings. Leasing 
obligations have expanded dramatically during the last decade but have been held down in 


some recent years by an unavailability of taxable income to make use of related tax sheltering 
benefits. 


Factoring activities for the company involve the purchase, on a non-recourse basis, of 
accounts receivable of manufacturers and distributors in the textile, furniture, shoe, and 
apparel industries, among others. The credit risk and responsibility to collect the notes are 
generaily assumed by C.I.I. Wirect advances are also made, either unsecured. or secured by 
inventory, machinery or equipment. Commercial financing involves the granting of loans 
secured only by the pledge of accounts receivable, and not the actual sale of the paper. 
Depending on the credit standing of the borrower, the rate charged on factoring and 
commercial financing relationships ranges from 2% to 6% over the bank prime rate and is 
adjusted monthly in response to changes in the prime. Combining the volume of the 
company’s Meinhard-Commercial and William Iselin factoring subsidiaries, C.1.T. is the largest 
domestic factoring company by a significant margin (ahead of United Factors). However, the 
company’s share of the total domestic factoring market eroded to 12.2% in 1975 from 13.9% 
in 1971, in the face of active competition. 


Wholesale financing is the financing, or “floor-planning,” of the inventories of retail dealers 
in durable goods such as mobile homes, factory trucks, and automobiles. Rates of charge are 
tied to a small spread over the prime rate. C.I.T.’s floor-planning loan volume has declined 
sharply, reflecting the company’s retrenchment in the automobile area. 


s 
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Total receivables for C.[.T. have advanced at less than a 3% annual rate over the last 12 years. 
However, if motor vehicle obligations and wholesale receivables are excluded from the 
calculation to give a true “continuing operations” comparison, the growth rate is roughly 9%. 


Loan Losses 
C.1.T.’s control of loan losses has been excellent, as is illustrated 1 the table below. Loss 
experience on both consumer and commercial loans has been amor: the very lowest in the 


finance industry. 


Net Losses as a Percentage of Average Ne: Outstandings 


1968 1969 1970 =: 1971 1972 1973 1974 1975 
Personal loans 1.54% 136% 188% 1.90% 1.55% 1.51% 183% 1.99% 
Mobile homes - _ ~ 0.07 0.14 0.13 0.33 0.40 
Other consumer 0.38 0.43 0.72 0.71 1.00 (9.15)(a) 0.56 0.56 
Industrial tin. & leasing 0.22 0.26 0.55 0.7! 0.18 0.05 0.18 0.35 
Factoring & comm. fin. 0.72 0.66 12 0.97 0.62 0.51 1.41 1.76 
Wholesale financing - 0.08 1.55 0.40 (O15)G@) (27 (4) O11 1S 
Corporate average 053% 055% 100% 0937 0.65% 0.48% O83% 0937 


fa) Net recoveries. 


Wniteoffs did increase in 1970, 1971, 1974, and 1975, in reaction to sluggish economic 
conditions. Attention is called to the particularly good credit experience attached to 
industrial financing and leasing activities, reflecting the extensive collateralization of those 
obligations. In addition, it is interesting to note that for all the hue and cry in some circles 
about the “riskiness” of mobile home lending, C.I.T.’s writeoffs in this area have been well 
controlled. Unlike some other lenders, C.1.T. has ta} en a conservative, disciplined approach 
to the business. 


C.1.T. maintains the loan loss reserve at about 1.30% of net receivables, a level well above any 
one year’s losses. 


Banking 


(ranked by deposits). It operates 140 offices throughout the Greater New York metropolitan 
area, of which 100 are located on Long Island (including the Borough of Queens) and i6 in 
Westchester County. Only 14 branches are operated on Manhattan Island. Clearly, the bank’s 
ela iainxet Vase is On Long Islaud. In iviai, NBINA se1ves about 400,600 individual accoune 
holders. In addition. the bank does a substantial corporate business both in New York City 
and the nation, although its participation in national lending markets is obviously not in the 
role of a lead bank. 


Aimost 30% of the bank’s loan portfolio stems from the International Division. although the 
bank has no foreign branches (save for one offshore ‘“‘post office box” in the Bahamas). 
Business is generated through participations with correspondent banks. NBNA’s strongest 
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Overseas position is in Latin America, which represents more than 40% of international loans. 
Most of the bank’s foreign lending represents participations in medium term syndications, 
although about 40% of loans represent direct lending with matusities of a year or less. 


As indicated by the table below, a quite large proportion of the bank’s funding needs are 
provided by traditional deposit sources. Although dependence on certificates of deposit and 
other “money market’’ funding sources has grown in recent years (as it has for virtually all 
large banks), interest-ensitive funds represented an average of less than 34% of earning assets 
in 1975, a relatively low percentage for a bank of NBNA’s size. 


(See table on following page) 
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National Bank of North America 
Earning Asset-Liability Growth 


(Average daily balances — in millions) 


1971 1972 1973 1974 197§ 
Earning Assets 
Loans (a) $1286 $1,516 $1,708 $1,732 $1,788 
Investments $23 498 440 500 462 
Redeposits 29 42 69 193 230 
Federal funds sold & repos. al 30 39 2 16 
Total earning assets $1859 $2086 $2,256 $2450 $2,496 
Supporting Liabilities 
Interest-free funds 
Demand deposits € 860 $905 $ 927 $ 911 $ 300 
Shareholders’ equity 154 175 193 205 217 
Total interest-free funds Sioie Site SI Sie SI 
Interest-insensitive funds 
Savings & time deposits $ 652 § 688 $697 $ 728 S$ 505 
Capital notes & debentures pps 21 20 19 18 
Total interest-insensitive funds © 674 $$ 709 8 77 S$ 47. 3823 
Interest-sensitive funds 
Certificates of deposit $ 257 $ 315 $ 396 $ 499 §$ 452 
Eurodollar deposits 156 236 238 293 305 
Federal funds purchased & repos. 42 50 50 53 59 
Other borrowings 3 0 35 56 25 
Total interest-sensitive funds $§ 458 $ 60! S$ 7i? $ 390: $ 841 
Interest-free funds as % 
of total earning assets $4.5% 51.8% 49.6% 45.6% 44.8% 
Interest-insensitive funds as % 
of total earning assets 36.3% 34.0% 31.8% 30.5% 33.0% 
Interest-sensitive funds as % 
of total earning assets 24.6% 28.8% 31.8% 36.8% 33.7% 


(a) Net of unearned income and the reserve for loan losses. 


Total earning assets have expanded at a compound rate of almost 8% annually over the 
1971-1975 period, chiefly because of the growth in the loan portfolio. Re-deposit activity 
expanded in 1974 and 1975 only because of the relatively weak loan demand, and the 
“book” will be drawn down as loan volume strengthens. 


Although demand deposits have risen a net of only 5% since 1971, consumer savings and time 
deposits have posted relatively good growth, compounding about 5% annuaily. 


Given the only modest growth in traditional deposits, quicker expansion of CD’s and 
Eurodollar deposits has been necessary to meet funding needs. The bank makes very limited 
use of money market dealers to place CD’s in the national money market. As indicated by the 
table, only minor use is made of the sometimes volatile Federal funds market. 
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Reflecting NBNA’s conservative capitalization and high dependency on traditional deposit 
sources for funding, margins have been maintained in a relatively high range, although they 
have necessarily fluctuated substantially in line with swings in the prime rate. Accordingly, 
the sluggish trend of earmming assets, coupled with the sharp decline in the prime rate last year, 
brought about a significant 9% decline in net interest income in 1975. Actually, these factors 
alone brought about only a 4% drop in net interest earnings, since $6 million of the shortfall 
was due to increased loss of interest income on non-accrual or renegotiated loans. NBNA is 
known to have been a relatively “high rate’’ bank that has maintained firm pricing in recent 
years. 


Recent-year net margin trends are summarized below. 


National Bank of North America 
Net Margin Trends 
(in millions) 


Average Interest Revenue Interest Expense Net Net 

Earning as %of Average as %of Average interest Interest 
Year Assets Earming Assets Earning Assets Margin Income (a) 
1975 $2,496 8.65% 4.25% 4.40% $109.9 
1974 2,450 10.35 §.44 4.91 120.4 
1973 2,256 8.56 4.10 4.46 100.6 
1972 2,086 7.16 3.01 4.15 86.7 
1971 1,859 7.59 3.06 4.53 84.2 


Year-to-Year Change 


Basis Points 
1975S vs. 1974 + 2% 70 ~119 -51 - 9% 
1974 vs. 1973 +9 179 +134 +45 +20 
1973 vs. 1972 + 8 +140 +109 +3] +16 
1972 vs. 1971 +12 -— 43 -~ 5 —38 +3 


(a) Ona taxable equivalent basis. 


NBNA’s holdings of New York City and New York State obligations in the investment 
portfolio are significant, as illustrated below. 


New York City & State Obligations Held 
at December 31, 1975 


(In millions) 


Market Amortized 


Value Cost 

New York City 

General obligation bonds $ 25.8 $ 373 

Notes 4.8 8.0 
Total New York City paper $ 30.6 $ 45.3 
New York State 

General obligation bonds § 53.7 $ 60.9 

Municipal Assistance Corporation bonds 17.6 2b 
Total New York State paper $713 $821 


Grand total $101.9 $127.4 
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These securities are carried at their amortized cost in the bank’s financial statements. The 
difference between cost and market value, $25.5 million at December 31, 1975, represented 
11% of the institution’s equity capital. Actually, the total cost-market value differential in 
the bank’s investment account was $65 million at year-end, or 29% of equity. This additional 
“negative spread” resulted from some relatively low-rate municipals in the portfolios of banks 
NBNA acquired. However, it should be noted that there was a significant narrowing of this 
differential during the first quarter. 


Recent year non-interest expense totals for NBNA are presented below. Reflecting the bank’s 
extensive branch operation, non-interest expenses are a fairly substantial burden. Also. 
although significant improvements have been made recently, NBNA’s operations are believed 
to have been relatively inefficient in past years as the acquired banks were integrated and 
some duplication of effort persisted. National’s new operations center in Huntington, Long 
Island will eventually eliminate the three separate operations centers now serving the bank’s 
needs. 


National Bank of North America 
Non-Interest Expense Analysis 
(In thousands) 


Total 
Non-Int. 
Expense 
Total Supplies Total Per 
Compensation & Other Non-Interest Numberof Average 
Expense Occupancy Services Expense Expense Branches (a) Branch (b) 
1975 $45,793 $12,456 $12,539 $11,042 $81,830 139 $597 
1974 42,288 11,672 11,598 9,614 Tl va 135 583 
1973 37,141 10,252 10,480 7,481 65,354 123 534 
1972 34,740 9,580 8,425 6,600 59,345 122 492 
1971 33,348 9,224 7,546 6,566 56,684 119 484 
1970 28,487 7,283 6,176 8,139 50,085 115 479 
1969 23,434 6,348 5,226 7,290 42,298 94 460 
1968 20,737 4,967 4,699 5,896 36,299 90 410 
% Change from Prior Year 
1975 + 8.3% + 6.7% + 8.1% +14.9% + 8.9% + 2.4% 
1974 +13.8 +13.9 +10.7 +28.5 +15.0 + 92 
1973 + 69 + 7.0 +24.4 +13.3 +10.1 + 8.5 
1972 + 4.2 + 39 +11.6 +05 + 4.7 1] 
1971 *17.1 +26.7 22.2 -19.3 +13,2 +10 
1970 +21.6 +14.7 +18.2 +11.6 PISS i. + 4.1 
1969 +13.0 +27.8 +11.2 +23.6 +16.5 "12.2 
Compound Annual Growth 
1968-1975 11.8% 13.4% 16.1% 6.8% 11.9% 5.1% 


(a) At yearend. 
{b) Average of year-end branch totals, 
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Bank’s Loan Loss Record is Poor 


As indicated by the table below, National Bank of North America’s loan loss record has been 
disappointing in recent years. 


National Bank of North America 
Loan Loss Analysis 
(In thousands) 


1969 1970 1971 1972 1973 1974 1975 


Provision for losses $2,717 $2,962 $4,393 $ 8,119 $8,840 $11,127 $20,700 


Loans charged off 4,617 4,346 7,682 16,126 9,926 19,832 22,609 


Less: recoveries on loans 
previously charged off 1,900 1,558 2,133 1,568 1,761 3,699 1,980 
Net chargeoffs $2,717 $2,788 $5,549 $14,558 $8,165 $16,133 $20,629 


Provision/avg. loans 0.29% 0.27% 0.33% 0.52% 0.51% 0.63% 1.13% 
Net chargeoffs/avg. loans 0.29 0.26 0.42 0.93 0.47 0.91 Viz 
Reserve/year-end outstandings 212 2.50 ea 1.44 1.46 1.10 1.18 


Annual net chargeoffs to average loans outstanding struck a fairly reasonable mean of 0.33% 
in the 1966 through 1971 period, but have averaged 0.85% in the four-year spar since then, 
one of the very poorest performances among comparably sized or larger banks. However, it 
should be noted that NBNA’s writeoffs are necessarily inflated by its proportionally quite 
heavy oucstandings to the high-yield, high-risk areas of real estate (particularly construction 
and development loans) and consumer lending. Thus, the exercise of comparing NBNA’s loan 
loss record to other money-center or regional banks is not entirely valid. The bank was 
particularly vulnerable to the construction and real estate industries that have suffered so 
badly (particularly in the New York area) in the past few years. 


Life and Health Insurance 


C.I.T.’s wholly-owned subsidiary, the North American Company for Life and Health 
Insurance, provides credit life and health insurance, both by direct writing and assumed 
reinsurance, in connection with C.I.T.’s consumer financing activities. Insurance is written on 
the lives and health of personal loan, mobile home, and automobile borrowers. However, 
premiums written for finance customers have actually been declining in recent years, from a 
peak of $22.4 million in 1972 to $13.8 million in 1975, reflecting C.1.T.’s de-emphasis of 
automobile lending and the slackening trends in mobile home and personal loan growth. 


The fast-growing segment of the business has been conventional life and health insurance. 
Along with writing individual life and health coverages, North American is a major factor in 
the group insurance market, offering life and health insurance through a network of over 700 
independent agents located in all states except New York. The company has been particularly 
successful in marketing term life insurance coverage in recent years, and total life premium 
volume is now significantly larger than health coverage billings. Finance customers 
represented only 21% of premiums written in 1975. 
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Property and Casualty Insurance 


The North American Company for Property and Casualty Insurance provides insurance 
against fire, theft, collision, and other physical damage risks. Coverages are written on 
mobile homes, cars, and other collateral for C.I.T. consumer loans, as well as being offered 
directly through independent agents. Actually, the fastest growing (and dominant) source of 
premium income has been the company’s participation in pools and syndicates covering both 
primary and reinsurance risks involving a broad variety of coverages, including fire and allied 
lines, ocean and inland marine, and casualty and surety. 


C.1.T.’s P&C insurance operation has made a pronounced transition from an automobile 
insurance company covering cars financed by C.I.T. to its present diversified interests. In 
1968, 85% of premiums written stemmed from finance customers. In 1975, this percentage 
was down to about 17%, while participations (zero in 1969) represented about 69%, and 
independent-agent-generated business about 14%. 


Manufacturing and Merchandising 
Picker Corporation 


Picker manufactures and markets a complete line of X-ray equipment and accessones. 
ultrasound equipment, nuclear instrumentation, and radioactive isotope devices for clinical 
diagnosis and laboratory uses. Products are sold to hospitals, clinics, and individual doctors 
through a network of 26 sales and service offices in the United States and 12 in Canada. Also. 
the company’s units are marketed in more than 70 foreign countnes. 


Picker was a family-controlled company that ran into problems in the late 1960's. Market 
position was lost as little was spent on research and development, manufacturing efficiency 
declined, and labor relations deteriorated. Reportedly. the company posted a net loss in 1970 
aS operations were crippled by a | 1-week strike at the main plants. However, under C.I.T.’s 
stewardship the company has made a strong recovery, and profits have risen dramatically in 
recent years. Although C.I.T. does not disclose results of the individual companies, this 
analyst estimates that Picker’s earnings may have totaled about $8.3 million in 1975, 55% of 
the M&M total of $15.0 million. 


Gibson Greeting Cards, Inc. 


Gibson is the nation’s oldest creator. manufacturer. and distributor of greeting cards. gilt 
wrappings, party goods, and other related paper products — and is among the largest of such 
firms. Greeting cards are marketed under the Gibson, Pleasant Thoughts, Buzza, and Success 
trademarks. The company’s Cleo Wrap affiliate is believed to be the world’s largest producer 
of gift wrapping paper. 


In some past years, Gibson’s greeting card lines encountered difficulties in this highly 
competitive business, and Cleo Wrap was the source of most of the company’s profits. 
although Cleo represents only about 25% of Gibson’s sales. However, a restructuring of the 
creative, sales, and merchandising efforts in 1972 has had a positive effect. Obviously, 
Gibson’s business is highly seasonal, with the lion's share of profits posted at Christmas. and 
the remainder at the less important St. Valentine's Day and Easter holidays. Because of this 
influence, C.I.T.’s total Manufacturing and Merchandising group traditionally records about 
45%-50% of its full-year earnings in the fourth quarter. 
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Taken alone, Gibson is believed to geneiate a little more than 15% of total M&M profits. 


All-Steel Inc. 


All-Steel is one of the nation’s largest producers of metal office furniture. Office furniture 
and library fixtures are also manufactured and sold in Canada. All-Steel’s results have been 
highly cyclical, reflecting capital spending patterns and trends in commercial construction. 
The company is believed to have generated about 25% of divisional net income in 1975. 


Raco, Inc. 


Formerly a subsidiary of All-Steel, Raco was carved out as a distinct entity in 1975. The 
company is the nation’s leading manufacturer of electrical outlet boxes and fittings for the 


building industry. Raco’s earnings may have represented nearly 10% of the divisional total 
last year. 


Financial Condition 


C.1.T.’s financial condition is ~ strong by all industry standards. Leverage has decreased 
from the level of the late 19 -cause of the retention of earnings in the intervening years, 
while the loan portfolio poster nly modest net growth (held down by the sharp declines in 
auto loans). Recent-year capitauzation data are presented below. 


Capite'ization 
(In million) 


12/31/69 12/31/70) =: 12/31/71 12/31/72 =: 12/31/73. 12/31/74 = 12/31/75 


Short-term debt $1,511 $1,233 $1,048 $1,110 $1,376 $1,479 $1,209 
Subordinated debt 241 241 241 241 239 235 235 
Senior long-term debt Vale 1,057 922 918 1,001 1,143 1,354 

Total debt capital $2,964 $2,531 $2,211 $2,269 $2,616 $2,852. — 32,798 
Shareholders’ equity 534 605 646 690 7134 777 790 


ST debt/total debt 51% 49% 47% 49% 53% 52% 43% 
Total debt/shareholders’ equity 555% 418% 343% 329% 356% 368% 354% 


C.1.T. is one of the world’s largest direct issuers of commercial paper. Borrowings are backed 
by roughly $900 million in bank lines of credit. Rating services accord the notes the highest 
rating of ‘Prime 1"’ and ‘“‘A-1,” while the company’s bonds receive the second highest ranking 
ui “AA” aud “Aa.” Accordingly, the company can borrow at lower rates than all but the 
other very largest finance companies. C.].T.’s average borrowing rates for the past few years 
are presented below. 


(See table on following page) 
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Weighted Average Borrowing Cost 


Short-Term Long-Term Total 
1975 6.80% 6.13% 6.45% 
1974 10.02 5,59 8.04 
1973 797 §.28 6.72 
; 1972 4.65 §.19 4.93 
1971 5.06 §.22 5.15 
1970 1.75 $.27 6.51 
1969 7.56 5.07 6.27 
1968 5.96 4.80 5.34 


As shown by the above data, swings in the average short-term borrowing cost exert the most 
profound effect on the company’s total cost of debt capital. The average rate paid on 
long-term borrowings will continue to trend gradually upward as older bond issues sold in 
previous decades mature and are rolled over at the higher rates now prevalent. Unfortunately, 
this process will be particularly painful for C.I.T. in 1976, since $100 million of 4% 
subordinared notes matured and were paid off on February 1. A recent $200 million public 
debrnture offering (sold in mid-April) replaced these and other recent maturities. However, 
the issue was placed to yield 8.16%, indicating a $4 million increment to annual interest 
expense on the replacement of the subordinated notes alone. 


As illustrated below, C.I.T.’s debt maturities are fairly substantial over the next few years. 
The 1977 refunding will not be too onerous, since that debt is at an average rate of almost 
7%. However, the average interest rate being paid on the 1979 and 1980 maturities is less 
than 5%. 


Long-Term Debt Maturities 
(In millions) 


1977 1978 1979 1980 


$i1l $12 $153 $109 


At December 31, 1975,C.1.T.’s capital stock consisted of 20.4 million common shares and 0.4 
million of $5.50 serial preferred shares (actually in two roughly equivalent sized issues). Full 
conversion of the preferred series would result in issuance of just over | million common 
shares. 


Dividends 


. C.LT.’s dividend growth has not quite matched its earnings record in either magnitude or 
consistency of increases. However, hikes 1 the payment have been posted in most recent 


years. In this analyst’s opinion, a modest increase in the dividend is likely late this year. The | 
company’s current policy is to maintain the payout in the vicinity of 50% of earnings. In the 

relatively cheap borrowing cost climate of the early nineteen-sixties the payout exceeded 60% 

for a time. 
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A record of recent-year dividend payments is presented below. 


Dividend Record 
(Per common share) 


1970 1971 1972 1973 1974 1975 


Dividends paid $1.80 $1.90 $2.00 $2.15 $2.20 $2.20 
Reported earnings (a) 3.20 368 402 415 402 4.21 
Payout % 56% 52% 50% 52% 55% $2% 


a) Fully diluted “operating” earnings (before currency ad- 
justments) as originally reported. 
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June 24, 1976 


Dear Mr. Greenspoon: 


This is to confirm that, as © indicated when 
we spoke by telephone yesterday, it is our position that 
ary summary published in The Wall Street TrEansScript of 

@ research report prepared and copyrighted by H. Cc.‘ 
Wainwright & Co. 


constitutes an infringement of Wain- 
wright's copyright therein. 


constitute a derivative work for which consent of one 


Such summary would at most 


proprietor of the copyright in the underlying work 
(i.e., the Wainwright Report) must be obtained. As 
you know, H. C. Wainwright & Co. has not consented to 
such use of its reports by The Wall Street Transcript. 


concerning C.I.T. 
description, 


You indicated during our telephone conversation 
that you had drafted a summary of a Wainwright Report 


Financial Corporation. 
it would appear that the summary reveals 


From your 


the results of #H. Cc. Wainwright & Co.'s analvsis of 
C.I.T. Financial Corporation and traces the division 


by division analysis contained in the report. 


ao V 


Such 


a summary woul. clearly constitute an intri-gement 


of Wainwright's copyrignt. 


Act 


Pursuant to Section 101(5 
(17 0,.8.¢. sin: 
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Pause 


be. ~— 


of the Copyright 
Give notice that any 
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summary of the kind set forth in your letter to us 
dated June 17, 1976 and, in particular, the summary 
of the Wainwright Report concerning C.I.T. Financial 
Corporation which you described to me during our 
telephone conversation on June 23, 1976, would con- 
stitute an infringement of H. C. Wainwright & Co.'s 
copyright therein. 


Very truly yours, 


ity 


Roy L. Regozin 


Samuel N. Greenspoon, Es 
Eaton, Van Winkle & Greenspoon 
600 Third Avenue 

New, York, New York 10016 


BY HAND 


cc: Mr. Richard A. Holman 
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The Wall Street Transcript 
July 3, i976 
Page 44,163 


a ie "1s 28 
Andrew C. Halvorsen of H.C. pela oe ay & Co. has issued a 
basie report on CIT FINANCIAL CORP. 


divisions.. The minuses, according to Halvorsen, were & 
somewhat disastrous year for CIT’s banking business. and 
rty and casualty insurance business. He believes that 


factor may be more than offset by the results of the finance 
division and of the National Bank of North America. A 
He ap to believe that the Bank will have increased 
earnings in the future but not at its former pace and that such 
increased earnings may well offset possible increases in short- 


nings in that year increased about 37% although it did not do 
in imereasing its loan portfolio. On the other hand the. 


for the dectine in the Bank's earnings, many of which appear to 
have been beyond the Bank's con : 

Insofar as the insurance business of CIT is concerned, the gains 
of the life and health division were more than offset by the 

, losses of other insurance divisions with the end result that the 
insurance business profits plummeted some 12% which was 
consistent with the experience of the industry. 

On the other hand, CIT’s manufacturing and ‘merchandising 
divisions did well in 1975 with the exception of office furniture ~ 
CIT FINANCIAL CORP., Basic Report of H.C. Wainwright & 
Co. (Andrew C. Halvorsen), June 15, 1976. 41 pages. 8? 3419} 


Sete ee 
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Order to Show Cause and Restraining Order, Dated 
July 9, 1976. 


UNITED STATES DISTRICT COURT, 
SoutTHern Districr or New York. 


Upon plaintiff's complaint. and the exhibits annexed 
thereto, and the affidavit of Robert L. Meyer, sworn to 
July 9, 1976, and the affidavit of Roy L. Regozin, sworn 
to July 9, 1976, it is 


ORDERED, pursuant to Rule 65 of the Federal Rules of 
Civil Procedure that the defendants show cause at a mo- 
tion term of this Court to be held in Room 1903, United 
States Court House, Foley Square, New York, New York 
on the 22nd day of July, 1976, at 10:00 in the forenoon 
on that day or as soon thereafter as counsel can be 
heard why an order should not be made herein enjoin- 
ing them (and their agents, servants, employees and all 
persons acting in concert with them or on their behalf) 
during the pendency of this action, (a) from publishing, 
selling, marketing or otherwise disposing of any copies 
of their abstracts (copies of which are attached to the 
complaint herein as Exhibits B, E, G, I and L) of plain- 
tiff’s research report (copies of which are attached to 
the complaint herein. as Exhibits A, D, F, H and J), (b) 
from infringing in any manner Wainwright’s copyrights 
in such research reports, (¢c) from publishing, selling, 
marketing or otherwise disposing of any copies of any 
additional abstracts of any of plaintiff’s copyrighted re- 
search reports, and (d) requiring defendants to deliver 
up to be impounded during the pendency of this action all 
copies or drafts of any abstracts of plaintiff’s copy- 
righted reports in their possession or under their con- 
trol, and all plates, molds, and other matter for making 
such abstracts. 
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It further appearing to the Court that defendants’ pub- 
heation of abstracts of plaintiff's copyrighted research 
reports may be in violation of the Copyright Act as al- 
leged in the complaint herein, and that defendants may 
thereby be engaged in unfair competition with plaintiff as 
alleged in the complaint herein, and that substantial, im- 
mediate and irreparable injury may result to plaintiff as 
a result of continued publication of said abstracts by de- 
fendants and possible publications by them of additiona! 
abstracts of plaintiff’s copyrighted research reports be- 
a preliminary injunction and the parties herein having been 
heard. it is 


OrverED, that defendants (and their agents, servants, 
employees and all persons acting 1: concert with them or 
on their behalf) be and they heieby are temporarily re- 
strained pending the hearing and determination of plain- 
tiff’s motion for a preliminary injunction from 


4ag¢ peblijttees wots peaehetine Gr othesstee dissae- 


ye ee ae De Si ae 
HHE OT REE eH at thee AbteHetR testes et aehdeh ate 


pitsehed t+ the eesipiniet hoeede ae EedGhHe GEG. t 
eet dot ple Heese eh Hep te feostee of a oeE 
are etiaeted te the esprptadet as EetdbHe A bb EL 
M.E.L. 

He HH te eee Se cl ~ 
M.E.L. 


(c) publishing, selling, marketing or otherwise dispos- 
ing of any copies of any additional abstracts of any of 
plaintiff’s copyrighted research reports except with the 
approval of the Court on notice to the plaintiff; and it is 
further 


M.E.L. 
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Orperep, that security in the sum of $1000.00 be posted; 
and it is further 


OrpERED, that pursuant to Rule 4(c) of the Federal 
tules of Civil Procedure that Lawrence P. Thees and Rich- 
ard C. Clifford, being over the age of 18 and not parties 
to the action, are hereby appointed to serve the complaint, 
summons, this order to show cause, and the attachments 
thereto upon defendants; and it is further 


Orverep, that personal service upon defendants on or 
before 5 P.M. o’clock, July 9, 1976 shall be sufficient serv- 
ice of this order to show cause and supporting papers 
herein. 


Dated: New York, New York 
duly: 9, 1976. 


Issued at 4:35 P.M. 


S/ MORRIS E. LASKER 
8 2g. 


Items (a) and (b) of the restraining order have been 
stricken on the representation of defense counsel that the 
acts mentioned therein will not occur pending the dispost- 
tion of this motion. 
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UNITED STATES DISTRICT COURT, 
SovurHern District or New York. 
(Same Trrzez.] 


State of New York, 
County of New York, © ss: 


Rosert L. Meyer, being duly sworn, deposes and says: 


1. | am a partner in the firm of H. C. Wainwright & 
Co. (“Wainwright”). I have been a member of Wain- 
wright’s Executive Committee since 1973 and a Director 
of Research for Wainwright since early in 1975. I sub- 
mit this affidavit in support of Wainwright’s motions for 
a temporary restraining order and preliminary injune- 
tion against defendants Wail Street Transcript Corpora- 
tion and Richard A. Holman (the ‘“Defendants”’). 


2. As Director of Research for Wainwright I coordi- 
nate the research and marketing activities of the securi- 
ties analysts employed by, or who are members of, Wain. 
wright. At the present time Wainwright has approxi- 
mately 25 securities analysts, more than one-third of 
whom, including myself, are Chartered Financial Analysts 
(“C.F.A.”), a designation awarded to persons meeting 
certain standards of competency and conduct for the pro- 
fessional practice of investment management and invest 
ment securities research analysis. 


3. Wainwright was organized in 1868 as a Massachu 
setts limited partnership. 1+ presently conducts its opera- 
tions from offices located 1:1 Boston, Massachusetts and 
New York City. It is a member of the New York, Amer- 
ican, Boston, Midwest and PBW Stock Exchanges and is 
registered as a broker-dealer with the Securities and Ex- 
change Commission pursuant to Section 15 of the Securi- 
ties Exchange Act of 1934. 


a 
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4. Wainwright has been engaged in the institutional 
research field for approximately 40 years, and derives 
approximately 90% of its revenues and typically an even 
greater percentage of its profits from its institutional 
research operation which comprises approximately 80 pro- 
fessional people in the research, sales, trading and eco- 
nomic-investment departments. 


0. Wainwright has over 900 clients of its institutional 
research business, including most of the major banks, 
insurance companies, mutual funds, investment counselors, 
pension funds aud similar institutional investors through- 
out the Free World. Wainwright supplies these clients 
with continuous, in-depth analytical reports (“Research 
Reports”) and services concerning approximately 30 in- 
dustrial areas and approximately 275 industrial, financial, 
utility and railroad corporations which are engaged in 
such industries and which represent a broad cross-section 
of the economy of the United States, and, as measured 
by capitalization, account for the bulk of the market 
value of a typical institutional equity portfolio. The Re- 
search Reports are designed to provide a comprehensive 
and objective analysis of company and industry charac- 
teristics, with particular emphasis on current and future 
business, operating, competitive, financial and managerial 
trends. 


6. Wainwright prepares and distributes a variety of 
Research Reports, including Basic Reports and Special 
Reports. A Basie Report provides an in-depth study of 
a company with particular emphasis on current opera- 
tions and the near-term and longer-range outlook. It 
also presents a review of the company’s historical operat- 
ing record and contains sections concerning management. 
accounting policies, company and industry business char- 
acteristics, flow-of-funds and balance sheet analysis, and 
dividend policy. Basie Reports are always based upon 


is) 
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interviews with one or more company officials. A Special 
Report generally concerns a major development at a 
company, often leading to a change in the earnings pro- 
jected by Wainwright. 


7. The Research Reports are prepared by securities 
analysts who are employed by, or members of, Wain- 
wright, each of whom specializes in one or more partic- 
ular industries. In general, each securities analyst re- 
views surveys, studies and other material concerning the 
‘industry and companies engaged in the industry in which 
the securities analyst specializes, attends seminars at 
which representatives of companies engaged in the in- 
dustry discuss developments in the industry and in their 
particular companies and meets individually with manage- 
ment representatives of such companies. Each securities 
analyst also follows developments in governmental and 
foreign affairs which could affect the industry. Wain- 
wright’s securities analysts also make extensive use of in- 
house research capabilities, including sophisticated com- 
puter analysis of industry and company trends generally 
relating them to macroeconomic variables, and sophisti- 
cated economic expertise from Wainwright’s own staff and 
exclusively retained outside consultants from whom the 
economic assumptions upon which much of the research is 
based are obtained. From such research, the securities 
analyst develops conclusions concerning industry trends as 
well as business, operating, competitive, financial and man- 
agerial trends for specific companies engaged in the in- 
dustry. The securities analyst sets forth his conclusions 
and the factval and analytical basis for them in Research 
Reports. 


8. While all of the sources of information described 
above provide important inputs to the securities analyst, 
one should not overlook the fact that securities analysis 
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involves an innovative, creative element. Access to in 
formation is necessary, of course, but what distinguishes 
outstanding analysis is the ability of the securities analyst 
to perceive factors not apparent from a casual review of 
the data and accurately assess the implications of such 
factors for the industry or company involved. 


% A Basic Report usually requires several months fo 
the securities analyst to prepare. When the securities 
analyst has prepared a final draft of a Basie Report, it is 
circulated within Wainwright and to members of the man 
agement of the company or companies concerned for com 
ments. It is my responsibility to review the final draft 
and the comments, discuss them with the securities analyst 
and, in conjunction with Supervisory Analysts in Wain 
wright, approve the Basie Report in the form in which it 
is issued by Wainwright. A similar procedure of review 
and approval is employed with respect to Special Reports 


The time required to prepare a Special Report varies de 
pending upon the nature of the developments disenssed 
and the impact the securities analyst anticipates the de 
velopments will have on an industry or particular com- 
panies engaged in such industry. In general, Special 
Reports require from several days to several weeks to 
prepare. 


10. The following Research Reports are attached as 
Exhibits to Wainwright’s complaint herein: 


Exhibit A: Special Report dated April 13, 1976 
concerning FMC Corp.; 

Exhibit D: Basic Report dated April 27, 1976 
concerning Overnite Transportation; 

Exhibit F: Special Report dated April 28, 1976 
concerning Monsanto Company; 
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Exhibit H: Special Report dated April 30, 1976 
concerning Eastman Kodak and Polaroid Corpora 
tion; and 


Exhibit J: Basie Report dated June 15, 1976 
concerning (.I.T. Financial Corporation. 


Each copy of each such report prepared and distributed 
by Wainwright bears at the bottom of the first page the 
following notice: 


“(e) H. C. Wainwright & Co. 1976”. 


Each copy also contains the following statement which 
appears beneath the foregoing notice: 


“All rights reserved. No portion of this report 
may be reproduced in any form without prior writ 
ten consent.” 


Wainwright has registered its claim to copyright in each 
of such reports by filine with the Register of Copyrights 
in Washington, D. C. a completed application on Form 
A provided by the Copyright Office together with two 
copies of the report and the required filing fee. Copies 
of the Certificates of Registration of Wainwright’s claims 
to copyright in the Research Reports attached as Ex- 
hibits A, D, F and H to the complaint are included as 
part of such Exhibits. Wainwright has not yet received 
the Certificate of Registration of its claim to copyright 
in the Research Report attached to the complaint as 
Exhibit J. 


11. The Special Report coneerning FMC Corp. was 
prepared by W. D. Williams, who has functioned as a 
securities analyst at Wainwright since 1967. Mr. Wil- 
liams specializes in the chemical industry and is a C.F.A. 
He spent approximately four days working on the Special 
Report. This does not include the time Mr. Williams 
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spent reviewing data concerning the chemical industry in 
general and FMC Corp. in particular. The Special Re 
port contains Mr. Williams’ analysis of recent develop 
ments at FMC Cor;). and his projections and conclusions 
based upon such aralysis. 


12. The Basie Report concerning Overnite Transporta 
tion was prepared b, Thomas A. Trantum who has been 
employed as a securities analyst by Wainwright since 
1971. Mr. Trantum specializes in the airline and motor 
carrier industries. He spent nearly two months working 
on the Basie Report. This does not include the time 
Mr. Trantum spent reviewing data concerning the motor 
earrier industry, in which Overnite Transportation is en 
gaged. The Basie Report contains Mr. Trantum’s in 
depth analysis concerning long-term and recent develop- 
ments at Overnite Transportation and his projections and 
conclusions based upon such analysis. 


13. The Special Report concerning Monsanto Company 
was prepared by W. D. Williams. Mr. Williams spent 
approximately eight days working on the Special Report. 
This does not include the time Mr. Williams spent re- 
viewin. data concerning the chemical industry in gen 
eral and Monsanto Company in particular. The Special 
Report contains Mr. Williams’ in-depth analysis concern 
ing long-term and recent developments at Monsanto Com- 
pany and his projections and conclusions based upon such 
analysis. 


14. The Special Report concerning Eastman Kodak and 
Polaroid Corporation was prepared by Roy D. Burry 
who has functioned as a securities analyst at Wainwright 
since 1968. He specializes in the photographic industry 
among others and is a C.F.A. He spent approximately 
two days working on the Special Report. This does not 
include the time Mr. Burry spent reviewing data concern 


Pad 


136a 


Affidavit of Robert L. Meyer, Sworn to July 9, 1976, in 
Support of Motion for Temporary Injunction 


ing the photographic industry or the time he spent work 
ing with the consultants retained by Wainwright to ob 
tain access to technical expertise and laboratory facili 
ties, before he began to prepare the Special Report. The 
Special Report contains Mr. Burry’s analysis and evalua- 
tion of the relative merits of certain Eastman Kodak and 
Polaroid Corporation cameras and film lines. As indi 
eated in the first paragraph on the first page of the Spe- 
cial Report, Wainwright has begun to implement a pro- 
gram to evaluate the emerging competition in the instant 
photographic market. Wainwright anticipates that such 
an evaluation will cost it more than $15,000 annually. 


15. The Basie Report concerning C.I.T. Financia! Cor- 
poration was prepared by Andrew C. Halvorsen who 
has been employed as a securities analyst by Wainwright 
since 1972. He spent approximately two months work 
ing on the Basic Report. This does not include the time 
Mr. Halvorsen spent reviewing data concerning the fi- 
nance industry in which C.1.T. Financial Corporation is 
engaged. The Basie Report contains Mr. Halvorsen’s in 
depth analysis concerning long-term and recent develop- 
ments at C.1.T. Financial Corporation and his projections 
and conclusions based upon such analysis. 


16. Abstracts of the foregoing Research Reports were 
published by The Wall Street Transcript (“The Tran- 
script”) without Wainwright’s consent. The damage to 
Wainwright’s goodwill caused by the publication of these 
abstracts is incalculable. The Research Reports are, in my 
opinion, the reason Wainwrigh’ is able to obtain and 
keep its institutional clients, which use the Research Re- 
ports as fundamental input in their investment decision 
making process. Indeed, for the past two years, Wain- 
right has had the largest number of securities analysts 
rated as outstanding by Institutional Investor magazine, 
the leading trade publication in the institutional invest- 
ment field. 
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17. Wainwright does not give away its Research Re- 
ports. For The Transcript to publish abstracts of such 
reports impairs their value to Wainwrig. ind to Wain- 
wright’s clients not least because by this means Wain- 
wright’s competitors in the brokerage business and poten- 
tial institutional clients, as well as the general public, 
are provided with the fruits of Wainwright's research. 


18. It may be impossible for us to determine how much 
brokerage business Wainwright lost because of the publi- 
eation by The Transcript of abstracts of Wainwright’s 
Research Reports. We have no idea whether any of our 
institutional clients gave business to other brokerage 
houses because they were upset about the publication 
of the abstracts in The Transcript, nor do we have any 
idea how many potential customers used the abstracts as 
the basis for investment decisions, but did not request 
Wainwright to act as their broker in connection with such 
investment decisions. 


19. It should also be noted that the abstracts of Wain- 
wright Research Reports pvblished in The Transcript do 
not provide a complete and accurate statement of Wain- 
wright’s analysis. As the abstracts identify both Wain 
wright and the securities analyst who prepared the Re- 
search Report, omissions from and inaccuracies in such 
abstracts damage both Wainwright’s and the securities 
analyst’s reputations. 


20. Wainwright copyrights its Research Reports to pre- 
vent their unauthorized use. Unfortunately, the copy- 
right notice has not deterred Defendants from abstracting 
Wainwright Research Reports without Wainwright’s con- 
sent and publishing such abstracts in The Transcript. 
Given Defendants’ conduct, it does not appear that any- 
thing short of an injunction will stop them from infring- 
ing Wainwright’s copyrights in its Research Reports. 
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Conclusion 


For the foregoing reasons, Wainwright  spectfully 
requests that a tex:porary restraining order « ‘ nrelimi- 
nary injunction be issued prohibiting the Defenaani. dur- 
ing the pendency of this action from publishing, selling, 
marketing or otherwise disposing of any copies of any 
abstracts of copyrighted Wainwright Research Reports 
and from infringing in any manner Wainwright’s copy- 
rights in the Research Reports, copies of which are 
attached to the Complaint as Exhibits A, D, F, H and 
J. 

No other application for the relief requested herein 
has been made. 


(Sworn to by Pob: -t L. Meyer July 9, 1976.) 


* 
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UNITED STATES DISTRICT COURT, 
SoutrHern District or New York. 


State of New York, 
County of New York, ss: 


Roy L. Recozin, being duly sworn, deposes and says: 


1. I am an attorney associated with the firm of Cahill 
Gordon & Reindel, counsel for plaintiff H. C. Wainwright 
& Co. (“Wainwright”). 


2. I respectfully submit this affidavit in support of 
Wainwright’s motions for a temporary restraining order 
and preliminary injunction against defendants Wall Street 
Transcript Corporation and Richard A. Holman (“Defend- 
ants’’). 


3. An understanding of the background of this case 
and the context in which it arose is essential to an evalua- 
tion of the merits. On information and belief, Defendants 
publish a weekly publication entitled The Wall Street 
Transcript (“The Transcript”). Among the regular fea- 
tures of The Transcript is “Wall Street Roundup”, which, 
upon information and belief, consists of abstracts of re- 
ports prepared by institutional research and other broker- 
age firms. The abstracts which are the subject of this 
action were published by The Transcript as part of the 
Wall Street Roundup. 


4. Upon information and belief, The Transcript is en- 
gaged in the business of providing investment information 
derived from research reports prepared by institutional 
research and other brokerage firms and such information 
is published in Wall Street Roundup. Indeed, an edver- 
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tisement for The Transcript appearing on page 9 of the 
July 5, 1976 issue of Barron’s proclaims this to be the 
case: 


ses @ 8 


“... now you can read 1,000 pages of institutional 
research in 30 minutes! First thing each week, 
The Wall Stree: Transcript brings you a fast-read- 
ing, pinpointed . count of heavyweight reports 
from the top institutional research firms. 

“Our Wall Street Roundup will save you hundreds 
of hours of reading; report to you the highlights 
of thousands of institutional-level research reports 
each year; and index every bit of it for you, im- 
mediately and continuously, for use whenever you 
want it. In addition, every account will give you 
full details as to who wrote the report, the date 
and the original length. . . . 


(oe @ 899 


A copy of this advertisement is attached hereto as Exhibit 


An advertisement for The Transcript printed on the 
inside of the front cover of the 1975 Final Cumulative In- 
dex for The Transcript states in pertinent part: 


“Must reading for portfolio managers and in- 
vestment managers is our Wall Street Roundup 
column—a weekly 50-minute tour that gives you the 
highlights of hundreds of hours of institutional 
reports.” 


A copy of this advertisement is attached hereto as Exhibit 
B. 

An advertisement for The Transcript appearing on 
page 9 of the October 27, 1975 issue of Barron’s states in 
pertinent part: 
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“War leading investment houses across the 
country are saying to their big institutional clients 
—the big banks, insurance companies, funds, and 
important foreign clients. 


* * e 


“War top professionals and money managers 
say about industries and the stocks within them in 
our famous Roundtables. (The Transcript itself 
gives no investment advice. ) 


“Wuart the nation’s well-known stockbrokers are 
saying to their customers.” 


A copy of this advertisement is attached hereto as Ex- 
hibit C. 

5. When The Transcript published abstracts of Wain- 
wright’s Research Reports in May 1976, Robert L. Meyer, 
Director of Research for Wainwright, contacted Cahill 
Gordon & Reindel. Stephen A. Greene, Esq. of the firm 
Cahill Gordon & Reindel wrote to defendant Wall Street 
Transcript Corporation, Attention: Mr. Richard A. Hol- 
man, Publisher on May 27, 1976 protesting the publication 
by The Transcript of “unauthorized abstracts of research 
reports prepared and copyrighted by our client H. C. Wain- 
wright & Co.”. The letter was delivered by hand on May 
27, 1976 to defendant Wall Street Transcript Corporation. 
The Research Reports which at that time had been ab- 
stracted were: 


(a) Special Report dated April 13, 1976 concern- 
ing FMC Corp., a copy of which is attached as Ex- 
hibit A to the Complaint herein, the abstract of 
which appeared on page 43,669 of the May 10, 1976 
issue of The Transcript, a copy of which abstract 
is attached as Exhibit B to the Complaint; 
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(b) Basie Report dated April 27, 1976 econcern- 
ing Overnite Transportation, a copy of which is at- 
tached as Exhibit D to the Complaint, the abstract 
of which appeared on page 43,689 of the Mav 17, 
1976 issue of The Transcript, a copy of which ab- 
stract is attached as Exhibit EK to the Complaint: 
and 


(¢) Special Report dated April 28, 1976 econcern- 
ing Monsanto Company, a copy of which is attached 
as Exhibit F to the Complaint, the abstract of which 
appeared on page 43,789 of the May 24, 1976 issue 
of The Transcript, a copy of which abstract is at- 
tached as Exhibit G to .he Complaint. 


A copy of Mr. Greene’s May 27, 1976 letter is attached 
hereto as Exhibit D. 


6. The May 31, 1976 issue of The Transcript contained 
a fourth abstract of a copyrighted Wainwright Research 
Report, namely, the Special Report dated April 30, 1976 
concerning Eastman Kodak and Polaroid Corporation, a 
copy of which is attached as Exhibit H to the Complaint 
herein, the abstract of which appeared on page 43.811 
of the May 31, 1976 issue of The Transcript, a copy of 
which abstract is attached as Exhibit T to the Complaint. 


7. By letter dated June 1, 1976 Samuel N. Greenspoon, 
Esq. of the firm Eaton, Van Winkle & Greenspoon, ad- 
vised Mr. Greene that The Transcript had forwarded his 
May 27, 1976 letter to the Eaton firm for reply. Mr. 
Greenspoon stated that he had “great difficulty in finding 
any remote resemblance between the digest and the Wain. 
right reports” and offered to discuss any suggestions for 
avoiding disputes. A copy of Mr. Greenspoon’s letter 
dated June 1, 1976 to Mr. Greene is attached hereto as 
Exhibit E. 
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8. I spoke with Mr. Greenspoon by telephone on June 
9, 1976, advised him that in fact the abstracts referred to 
in Mr. Greene’s letter dated May 27, 1976 (Exhibit D 
hereto), which were published in The Transcript, con- 
sisted entirely of verbatim extracts from, and paraphrases 
of, portions of the reports, as indicated in Mr. Greene’: 
letter. Mr. Greenspoon indicated that the earliest he 
could meet with us was Wednesday, June 9, 1976. 


3. On June 9, 1976 I met with Mr. Greenspoon in his 
office. We discussed the abstract of the Basie Report 
concerning Overnite Transportation (Exhibit D to the 
Complaint), which abstract was published in the May 17, 
1976 issue of The Transcript (Exhibit E to the Con dlaint), 
and I pointed out to him the verbatim quotations and 
paraphrasing contained in the abstract. Mr. Greenspoon 
indicated that he would draft a “digest” of the Basie Re- 
port concerning Overnite Transportation and send it to 
me for my comments. 


10. By letter dated June 17, 1976 Mr. Greenspoon pro- 
vided a “digest” of Wainwright’s Basic Report concern- 
ing Overnite Transportation. A copy of Mr. Greenspoon’s 
letter to me dated June 17, 1976 is attached hereto as 
Exhibit F. 


11. On June 23, 1976 Mr. Greenspoon called to inquire 
whether we had reviewed his June 17, 1976 letter. I in- 
dicated that we had reviewed it, but had not yet discussed 
our views with Wainwright. T indicated that in our view 
the “digest” set forth in Mr. Greenspoon’s letter dated 
June 17, 1976 was not acceptable because it summarized 
the report and revealed the results of Wainwright’s analy- 
sis, that is, Wainwright’s conclusions concerning Overnite 
Transportation. Mr. Greenspoon advised me that he had 
drafted a summary of a recent Wainwright report con- 
cerning C.1.T. Financial Corporation and I was left with 


l44a 


Affidavit of Roy L. Regozin, Sworn to July 9, 1976, m 
Support of Motion for Temporary Injunction 


the distinet impression that such summary would be pub- 
lished by The Transcript. 


12. By letter dated June 24, 1976 addressed to Mr. 
(ireenspoon and delivered to his office by hand on that 
date, a signed copy of which was delivered by hand on 
June 24, 1976 to the offices of defendants Wall Street 
Transeript Corporation and Mr. Holman, I confirmed my 
advice to Mr. Greenspoon by telephone on June 23, 1976 
that “it is our position that any summary published in 
The Wall Street Transcript of a research report prepared 
and copyrighted by H. C. Wainwright & Co. constitutes an 
infringement of Wainwright’s copyright therein”. My 
June 24, 1976 letter also gave express notice pursuant 
to Section 101(b) of the Copyright Aet (17 U.S.C. $101 
[b]) that 


“any summary of the kind set forth in your letter 
to us dated June 17, 1976 and, in particular. the 
summary of the Wainwright Report concerning 
C.I.T. Financial Corporation which you described 
to me during our telephone conversation on June 
23, 1976, would constitute an infringement of H. C. 
Wainwright & Co.’s eopyright therein.” 


A copy of my letter dated June 24, 1976 to Mr. Green- 
spoon is attached hereto as Exhibit G. 


13. By letter dated June 25, 1976 Mr. Greenspoon re- 
sponded to my letter dated June 24, 1976, stating in part 
that the “digest” of Wainwright’s report concerning C.1.T. 
Financial Corporation “will state the conclusions or ideas 
expressed, but in language that neither compasses the ar- 
tistie expression or words of the author”. A copy of Mr. 
Greenspoon’s letter to me dated June 25, 1976 is attached 
hereto as Exhibit H. 
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14. By letter dated June 30, 1976 addressed to Mr. 
Greenspoon I reviewed and restated in detail our position 
and the reasons for it, citing authorities which support 
our position. A eopy of my letter dated June 30, 1976 to 
Mr. Greenspoon is attached hereto as Exhibit I. 


15. By letter dated July 1, 1976 Mr. Greenspoon re- 
sponded to my letter dated June 30, 1976. He eoncluded 
as follows: 


“I stand ready to cooperate with you in an effort 
to work out a reasonable format. 
“Please advise.” 


A copy of Mr. Greenspoon’s letter to me dated July 1, 
1976 is attached hereto as Exhibit J. 


16. On July 6, 1976 I was drafting a response to Mr. 
Greenspoon’s July 1, 1976 letter when T was advised by 
Mr. Meyer of. Wainwright that the July 5, 1976 issue of 
The Transcript contained an abstract of Wainwright’s 
Basic Report dated June 15, 1976 concerning C.I.T. Finan- 
cial Corporation, a copy of which is attached as Exhibit 
J to the Complaint, the abstract of which appeared on 
page 44,163 of the July 5, 1976 issue, a copy of which 
abstract is attached as Exhibit K to the Complaint. In 
view of this development, T did not complete the draft 
of my response to Mr. Greenspoon’s July 1, 1976 letter. 


17. From the foregoing it is apparent that The Tran- 
script will not be dissuaded from publishing unauthorized 
abstracts of Wainwright’s copyrighted Research Reports. 


18. There can be no doubt that the source of each of the 
abstracts referred to above published in The Transcript is 
the Wainwright Research Report which was abstracted. 
On information and belief, Defendants did not do any 
research relating to the matters covered in the Wainwright 
Research Reports; they merely quoted from, paraphrased 
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and/or rewrote such reports to provide information con- 
cerning their contents to readers of The Transcript for 
their use in making investment decisions. 


19. Set forth below in the left hand column are state- 
ments contained in the abstract pablished in The Tran- 
script of Wainwright’s Special Report concerning FMC 
Corp. and in the right hand column corresponding state- 
ments from the Special Report: 


Abstract 


a 


1976 prospects are 
strengthened by the magni- 
tude of the increase in in- 
dustrial and agricultural 
chemical earnings in last 
year’s recessionary environ- 
ment.” 


“And second, he says that 
likely to aid comparisons 
this year was the surpris- 
ingly limited extent to which 
the Fiber Division’s losses 
shrank last year.” 


“His estimated earnings for 
1976 is $3.76 per share com- 
pared with earnings of $3.24 
per share in 1975.” 


Special Report 


“The first of the ‘surprises’ 
alluded to above _ that 
strengthen 1976 prospects is 
the magnitude of the in- 
crease in industrial and ag- 
ricultural chemical earnings 
in last year’s recessionary 
environment.” (p. 1) 


“The second development 
likely to aid comparisons 
this year was the surpris- 
ingly limited extent to which 
the Fiber Division’s losses 


shrank last year... .” (p. 2) 

“Earnings (Years ending 

Dee. 31) 

... Actual 1975 . $3.24 per 
share (b) 

Estimated 1976 . $3.75 per 
share (c) 

a s * 


“(b) ineluding LIFO profit 
of 20¢ per share and 12¢ per 
share benefit of change in 
pension 
tions. 


funding assump- 
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Abstract 


“ 


. one of the most hope- 
ful developments in recent 
years was the decision by 
management last year to at- 
tempt to negotiate sale of 
the Fiber Division.” 


“... the company could wind 
up with possibly $100 mil- 
lion, plus a tax writeoff and 
a sizeable one-time charge 
against earnings.” 


‘“.. the company is now far 
enough along on the learn- 
ing curve that additional 
cost overruns, if any, will be 
small, the major incremental 
financial cost to FMC will 
lie in the determination of 
what share of the present 
unreserved overrun is the 
company’s responsibility.” 


1976, in 
Temporary Injunction 


Special Report 


“(e) after possible further 
tanker losses provision of 
25¢ per share.” (p. 1) 


“ 


.. one of the most hopeful 
developments at FMC in re- 
cent years was the decision 
reached by management late 
last year to attempt to ne- 
gotiate sale of the Fiber Di- 
Vision, .. ." {p. 4) 


... FMC would wind up 
with possibly $100 million, 
plus a tax writeoff and a siz- 
able one-time charge against 
earnings.” (p. 6) 


“a 


“.. the company is now far 
enough along on the learn- 
ing curve that additional 
cost overruns, if any, will 
be small, and that the major 
incremental financial cost to 
FMC will lie in the deter- 
mination of what share of 
the present unreserved over- 
run is the company’s respon- 
sibility.” (p. 7) 


As is readily apparent from the foregoing, the abstract 


is lifted directly from the Special Report. 


It is worthy 


of note that quotation marks are not used to set off por- 
tions of the abstract which are verbatim extracts from 


the Special Report. 
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20. Set forth below in 


the left hand column are state 


ments contained in the abstract published in The Tran 
script of Wainwright’s Basic Report concerning Over 
nite Transportation and in the right hand column cor- 


responding 


Abstract 


stronger earnings pat- 
tern at Overnite Transpor 
tation Co. (22) through 1976 
and 1977, beeause of such 
factors as revenue improve- 
ment, cost eutting and the 
planned development of new 


business Ohio and 


? 


between 
the Southeast 


“Trantum estimates that 
Overnite Transportation 
will earn $3 a share this 
vear, compared with $2.03 
in 1975 and $2.78 in 1974." 


> statements from the Basic Report: 


Rasic Re port 


“Sinee the fall of 1975, how 
ever, cost-cutting measures 
combined with 
ng 


strengthen- 
reversed the 
earnings pactern, and it ap- 
this favorable 
trend will continue through- 
out 1976. 
with the reeent additions of 
route authority and_ the 
planned development of neu 
hetween Ohio and 
the Southeast, the carrier 
should be positioned to ex- 


TEVENUE 
that 


pears 


.. Furthermore, 


business 


tend the favorable 
trend into 1977 
added) (p. 1) 


earnings 


(emphasis 


“Karnings 
Dec. 31 
Actual 1974 . $2.78 per share 
Actnal 1975 . $2.03 per share 
Estimated 1976 . $3.00 per 
share” (p. 1) 


eee 
ending 


Affidavit of Roy TI 


Support of Voation for 


Abstract 


‘KMarnings down in 
1975, he the 
carrier could not cut operat 


were 
savs, because 
ing 


make 


expenses enough to 
for 


related to 


up a dropoff in 


revenues the re 


” 
eession. 


“The company had kept up 
the 
past. he says, while paying 


a no-lavoff policy in 


low wages to non-union em- 
When Overnite 
Transportation tried to 
maintain the no-layoff pol- 
icy last vear, he says, prof- 


ployees. 


its were reduced to a point 
where some layoffs became 
essential 


ood 


“Earnings began to improve 
last fall, Trantum says, be- 
cause of stronger revenues 
and measures to reduce 


costs.” 


mporary Injunction 


RP ( Report 


“Last vear, Overnite 
Transportation experienced 
reversal 


heeause the carrier was un 


a sharp earnings 


able to reduee operating ex 
penses sufficiently to 
the 
related dropoff in revenue.” 


(p21) 
“While 


from paying low ve 


eom 


pensate for reeession 


Overnite benefits 
rates 
to non-union emp.oyees, the 
company has historieally 
maintained a no-layoff pol 
full-time 


emplovees SO workers eould 


iey for regular 
depend on a 40-horvr work 
Hlowever, 

this poliey 
the downturn 
curtailed profits to the point 
where employee layoffs be 


week. attempts 
to maintain 


throughout 


eame absolutely necessary.” 


(p. 1) 


“Sinee the fall of 1975 
ever, cost-cutting measures 
combined strengthen- 
ing reversed the 
earnings pattern... .” (p. 1) 


how - 


with 
revenues 
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Abstract 


“Productivity gains are beg- 
[sic] realized, he be- 
lieves, and a favorable earn 
ings trend should be main- 
tained this year, with addi- 
tional gains in 1977 as a 
result of recent additions to 
route authority and plans 
for developing new business 


ne 
Ing 


between Ohio and the South 


east.” 


“As 
Trantum 
must take 


longer term, 
management 
to 
improve its uneven earnings 
performance since 1971. He 
says it must expand its op- 
erating authority to cut its 
the South- 
east, put greater on 
sales and refine and tighten 
its system of revenue and 
expense controls.” 


for the 
says 


several steps 


dependence on 


stress 


“Trantum says progress is 
apparently taking place in 
all three areas, but he says 
it’s too early to define the 
effects of the company’s ac 


tions 
pects.” 


on long-term pros- 


l, 


Sworn to July 9, 


Temporary Injunction 


Basi Report 


“Productivity gains 
finally being realized. 
Furthermoie, with the 


additions of route 


re- 
au 
thority and the planned de 
velopment of new business 
between Ohio and the South 
east, the carrier should be 
to the 
earnings trend 
(p. 1) 


cent 


positioned extend 


favorable 


m4 


into 1977. 


“Before Overnite can be ex- 
pected to significantly im 
prove uneven earnings 
performance since 1971, this 
analyst believes it necessary 


on 


for management to take sev 
eral steps: (1) expand op- 
erating authority to reduce 
dependence on the South 
east, (2) place greater em- 
phasis on sales, and (3) re 
and tighten the 
pany system of revenue and 
expense controls.” (p. 1) 


“While appar 
ently being made in all three 
areas, it is still too early to 
precisely define the effects 
of these actions on the long- 
term outlook.” (p. 1) 


fine com- 


progress is 


rene” 
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As is readily apparent from the foregoing, the abstract 
is taken directly from the Commentary ‘“vh is set forth 
on the first page of the 26-page T sic mr rt. Again | 
note that quotation marks are not used s.. off portions 
of the abstract which are verbatim extracts from th¢ 
Basie Report. 


21. Set forth below in the left hand column are state 
ments contained in the abstract published in The Tran- 
script of Wainwright’s Special Report concernin, Mon 
santo Company and in the right hand column correspond 
ing statements from the Special Report: 


fhstract Special Report 


Cees Ws ate. Wines writes. *.. the writer has in- 
that he has increased his creased his full year 1976 
full year 1976 estimate for estimate from $10.00 per 
Monsanto Company ($92) share (primary) to $11.80.” 
from $10.00 per share (pri (p. 1) 
mary) to $11.80, due to “. . . stronger than origi- 
greater strength in the plas- nally anticipated compari- 
tics and fibers area than sons in non-agricultural 
was previously anticipated.” lines gave Monsanto earn 
ings of $4.40 per share in 
its seasonal peak first quar- 
ter, ... Because the source 
of the variance in profits 
for this period lies mainly 
in the plastics and fibers 
areas ... the implications 
for year-to-year profit in- 
creases in subsequent quar 
ters also appear more fa- 
vorable than had been fore- 
casted earlier.” (p. 1) 


oa. a 
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Al stract 


“The new projection con- 


tinues to allow for a slough- 
ing off in the rate of sales 
and earnings improvement 
in the second half.” 


“  . . the Monsanto Agri- 
eultural Products Company 
seems likely, in the analyst’s 
opinion, to show a deciine 
in both sales and earnings 
in the second quarter and 
fairly flat results in the sea- 
sonally less significant sec- 
ond half.” 


“Overall ag earnimgs should 
drop at least modestly—and 
perhaps by as much as 30¢- 
40¢ per share—-from_ the 
record $1.12 earned in this 
sector in 1975’s_ second 
aguarier, when fertilizer 
profits were opti am and 
herbicides reflected a nor- 
nial volume of late-season 
deliveries.” 


“ir. Williams believes it is 
possible that 1977 EPS 
eould fall in the $10.50-18.25 


rone 
A ALigj ye 6s 


Special Report 


“The projection continues 
to uilow for a slough. >e¢ off 
in the rate of sales and 
earnings improvement in 
the second half... .” (p. 1) 


.. the Agricultural Com- 
pany seems likely to show a 
decline in both sales and 
earnings in the second quar- 
ter and fairly flat results 
in the seasonally less sig- 
nificant second half.” (p. 2) 


ee 


overall ag earnings 
should drap at least mod- 
estly—and perhaps by as 
mach as 30¢-40¢ per share 
from the record $1.12 
earned in this sector in 
1975’s second quarter, wher: 
fertilizer profits were op- 
timum and herbicides re- 
flected a normal volnm~ oi 
late-season G-liveries.” {p. 


3) 


vy 


it seems possible that 
overall |977 earnings could 
fall in the range of $10.50- 
$13.25 per share.” (p. 10) 


ae 
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Abstract 


id 


. with the most potent 
influence on company results 
being the trend and level of 
economic activity and _ its 
impact on the non-ag_ sec- 


tors of the bhrsiness.” 


“ 


. a possible industrywicle 
earryover of herbicide in- 
ventories at the distributor/ 
dealer level could lead to 
unaccustomed competitive 
pressures on this major 
source of Monsanto’s earn- 
ings.” 


“Depending on the set of 
assumptions used, Mon- 
saento’s 1977 ag results 
might fall in a range of 
&4.75-5.00 per share or in 
the $4.00-4.25 per share 
range (versus the 1976 esti- 
mate of $4.35).” 
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Special Report 


6“ 


. it is likely that a much 
more potent influence on 
company results in 1977 will 
be the trend and level of 
economic activity and its 
impact on the non-ag_ sec- 
tors of the business.” (p. 1) 


“..a possible industrywide 
‘arryover of herbicide in- 
ventories at the distributor / 
dealer level could lead to 
unaccustomed competitive 
pressures on this major 


soure of Monsanto’s earn- 
ings.” (p. 1) 
“Assuming . Monsanto’s 


1977 ag results would fall 
in a range of $4.75-$5.00 
per share, versus the 1976 
estimate of $4.35.” (p. 9) 
“Adopting a more pessimis- 
tic scenario... Ag earnings 
of $4.00-$4.25 per share 
would follow from the pre- 
mise... .” (p. 10) 


As is readily apparent from the foregoing, the abstract 1s 


lifted from the Special Report. 


i again note that quota- 


tion marks are not used to set off portions of the abstract 


which are verbatim extracts from the Special Report. 
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22. Set forth below in the left hand column are state- 
ments coutained in the abstract published in The Tran- 
script of Wainwright’s Special Report concerning East- 
man Kodak and Polaroid Corporation and in the right 
hand column corresponding statéments from the Special 


Report: 
Abstract 


“... Roy D. Burry presents 
a technical evaluation of 
the relative merits of the 
Kodak ard Polaroid eamera 
and film uines.” 


“Burry says the firm has re- 
tained outside consultants 
for this purpose.” 


“His initial equipment eval- 
us‘ion is bused on a com- 


parison between Kodak’s 
EK6 and Polaroid’s 
Pronto.” 


“Physically, the Pronto is 
superior due to lighter 
weight and less bulkiness.” 


Special Report 


“The initial phase of our 
program .. . consists of a 
technical evaluation of the 
relative merits of the East- 
man Kodak and Polaroid 
camera and film lines.” (p. 
1) 


“.. 4. C. Wainwright & 
Co. has retained outside 
conemliianta. ...” (p. L) 


. initial equipment eval- 
uation is based entirely on 
these two models [EK6 and 
Pronto].” (p. 1) 


6c 


“In terms of physical char- 
acteristics, the Polaroid 
Pronto is generally super- 
ior to the EK6. The Pronto 
is a substantially lighter 16 
ounces ... the Pronto is 
also less bulky.” (p. 1) 
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Abstract 


“. .. holding methods dif- 
fer, with the Pronto method 
superior in terms of result- 
ing picture quality due to 
less camera motion.” 


“The EK6 shutter is faster, 
with a top speed of 1/300 
second, while Pronto’s best 
speed is 1/25 second.” 


“... this speed, made pos- 
sible by Kodak’s faster film, 
is an important aspect of 
the product design, and off- 
set the disadvantage of the 
holding method.” 


Special Report 


“The holding methods for 
the two cameras differ con- 
siderably. The Pronto 
method is technically super- 
ior in terms of resulting 
picture quality, because it 
produces less camera mo- 
uo... 


“.. Kodak shutter is signi- 
ficantly faster, as indicated 
below (p. 2) 


“Shutter Speed 
Camera Shutter Speed 
Range 
1/300-1/20 second 
1/125-1 second.” 


“The faster EK6 shutter is 
made possible by the faster 
speed of the Kodak PR-10 
film and represents an im- 
portant aspect of the EK 
product design. The higher 
incidence of camera move- 
ment (resulting from the 
less stable holding tech- 
nique) and the use of a 
textured print finish (dis- 
cussed later in this report) 
both tend to lower sharp- 
ness and definition of the 
PR-10 image: the faster 


EK6 
Pronto 
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Abstract 


. . the EXK6 offers a 
simple r.2ch:nical means of 
estimating Jistance import- 
ant te achieving good 
focus.” 


s“ 


Pronto has a wider 
f/stop range, giving it a 
wid: depth of field.” 


AC RRA HO Are 


¥ 


Special Report 


speed of the EK6 shutter 
partially offsets these dis- 
advantages by reducing the 
impact of camera and sub- 
ject movement.” (emphasis 
added) (p. 2) 


“Eastman Kodak has taken 
an important step toward 
solving one of the major 
vroblems of the self-de- 
veloping market—the seem- 
ing inability of the photo- 
zrapher to accurately focus 
his instant camera for dis- 
tance. ... the EK6 contains 
an adjustable circle that ex- 
actly encompasses one adult 
subject’s head—thus offer- 
ing a convenient and simple 
focusing mechanism. .. .” 
ip. 2) 


". + . the Pronto {/stop 
range is much wider... 
the lens focal length of the 


Polaroid unit is shorter. 
... These two features give 
the Pronto a longer depth- 
of-field than the comparable 
Kodak unit. . (pp. 2 
3) 


g 


a 


a 


a 
spenan lar mca want wm pr gh is A Ama RATION ct i We 


ciel inieemeenicaainbianamaemaieanmeniinalaieneed 
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Abstract 


“Flash range is greater for 
the Pronto (3-12 ft.) versus 
the EK6’s 4-10 ft.” 


“The Kodak film is rectan- 
gular and has slightly less 
total area tian the square 
Polaroid film.” 


“The Kodak film is faster, 
and both have about the 
same development time (8- 
10 minutes).” 


“Burry explains the differ- 


ences in color rendition, 
with Kodak providing a 
softer quality with the 


greens and blues more ac- 
curate, while Polaroid gives 
better reds and oranges and 
better contrast.” 
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Special Report 


“The distance range for in- 
door flash pictures is con- 
siderably greater for the 
Pronto, 3-12 feet, compared 
with 4-10 feet for the EK6.” 
(p. 3) 


“The print developed by 
the Kodak PR-10 film is 
rectangular, while that of 
Polaroid SX-70 film is 
square. As shown below, 
the SX-70 image is slightly 
larger.” (p. 3) 


“The PR-10 film is 50% 
faster than the SX-70 film. 
Deveiopment time } 

both instances is about the 
saine, taking 8-10 minutes 
for fuli development.” (p. 
3) 

“With regard to color ren- 
dition, the ‘hotter’ segment 
of the color spectrum-prin- 
cipally—reds, yellows and 
pinks—are more accurately 
and attractively portrayed 
in the SX-76 image. 

The PR-10 image, however, 
depicts the “softer” greens 
and blues more accurately 
... the PR-10 image lacks 
the contrast ar’ sharpness 
of the SX-70 picture.” (p. 
4) 


et 
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Abstract Special Report 


“Burry concludes that “. .. it is this analyst’s 
neither Kodak nor Pola- opinion that neither Kodak 
roid has established an or Polaroid has yet estab- 
overall or overpowering lished an overall or over- 
technical advantage over powering technical advant- 
the other.” age.” (p. 5) 


“ 


. many questions remain “. .. the following import- 
unanswered ... .” ant questions remain unan- 
swered.” (p. 5) 


As is readily apparent from the foregoing, the abstract 
is lifted from the Special Report. I again note that 
qu tation marks are not used to set off portions of the 
abstract which are verbatim extracts from the Special 
Report. 


23. Set forth below in the left hand column are state- 
ments contained in the abstract published in The Tran- 
script of Wainwright’s Basic Report concerning C.I.T. 
Finaneisl Corporation and in the right hand column cor- 


responding statements from the Basic Report: 


Abstract 


“Among the pluses, Halvor- 
sen listed the earnings ben- 
efits derived from lower 
short-term interest rates. 


and CIT’s finance, 
manufacturing and merch- 
andising, and life and health 
insurance divisions.” 


Basic Report 


“As has been the case in 
the past, the strongest an- 
nual earnings gains are 
likely to come during per- 
iods of relatively low or de- 
elining short term interest 
rates.” (p. 2) 


“ . . the excellent Finance, 
Manufacturing and Merch- 
andising, and Life and 
Health Insurance earnings 
gains.” (p. 1) 
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Abstract 


“The minuses, according to 
Halvorsen, were a some- 
what disastrous year for 
CIT’s banking business .... 


. and property and cas- 
ualty insurance business.” 


“He believes that short- 
term interest rates will rise 
sharply in 1976... .” 


“He points out that be- 
cause of the short-term in- 
terest rate decline in 1975, 
the finance division’s earn- 
ings in that year. -vreased 
about 37% althougn it did 
not do well in increasing its 
loan portfolio.” 


“On the other hand the 
Bank’s profits declined to 
the point where without tax 
exempt income it would 
have shown a loss... .” 


Basic Report 


“Bank Earnings Collapse.” 
(p. 4) 


“Net Loss in Property and 
Casualty Operations. . . .” 
(p. 5) 


“se 


short-term interest 
rates may soon trend sig- 
nificantly higher. . . .” (p. 
1) 


“Lower Borrowing Costs 
Lift Finance Profits. 
Chiefly reflecting the sharp 
decline in short-term inter- 
est rates, Finance Division 
earnings in 1975 surged 
ae... 

Loan growth was not par- 
ticularly impressive. . . .” 


(p. 3) 


“.. the bank was unprofit- 
able on a “financial state- 
ment” income tax basis. 
However, NBNA is included 
in C.1.T.’s consolidated tax 
return, so that after allo- 
cated tax recoveries of $3.7 
million, the bank’s net in- 
come totalled $14.1 million.” 
(p. 5) 
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Abstract Basic Report 


“Insofar as the insurance “. ..a moderate 8% gain 
business of CIT is con- in earnings of the life and 
cerned, the gains of thelife health company was out- 
and health division were weighed by a dismal per- 
more than offset by the formance by the much 
Josses of other insurance di- smaller property and cas- 
visions with the end result ualty company, so that total 
that the insurance business divisional net income fell 
profits plummeted some 12%.” (p. 5) 


As is readily apparent from the foregoing, the abstract 
is lifted 1rom the first six pages of the 41-page Basic 
Report. The absence of verbatim extracts from the 
Basic Report is inconsequential. The fact remains that 
the sole source for the abstract was the Wainwright re- 
port. 


24. It is clear from the foregoing comparisons that 
each of the abstracts published in The Transcript in- 
fringed Wainwright’s copyright in the report which was 
abstracted. 


25. It is clear from the matters set forth in th. affidavit 
of Mr. Robert L. Meyer that Wainwright wil! suffer ir- 
reparable harm if a preliminary injunction is not issued. 
Wainwright’s goodwill and its reputation are at stake. 


26. While the Research Reports represent Wainwright’s 
lifeblood, they represent a drop in a very large bucket 
with regard to the number of institutional research re- 
ports to which The Transcript apparently has access. 
In spite of this, the likelihood that Defendants would con- 
tinue to publish abstracts of Wainwright’s Research Re- 
ports absent an injunction is great. 
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27. Furthermore, as demonstrated in Point ITI of 
Wainwright’s Brief, upon a prima facie showing of copy- 
right infringement, a copyright holder is entitled to a 
preliminary injunction without a detailed showing of 
danger of irreparable harm. 


ConLUSION 


For the foregoing reasons, plaintiff respectfully re- 
quests that a temporary restraining order and preliminary 
injunction be issued prohibiting the Defendants during 
the pendency of this action from publishing, selling, 
marketing or otherwise disposing of any copies of any 
abstracts of copyrighted Wainwright Research Reports 
and from infringing in any manner Wainwright’s copy- 
rights in the Research Reports, copies of which are at- 
tached to the Complaint as Exhibits A, D, F, H and J. 
No other application for the relief requested herein has 
been made. 


(Sworn to by Roy L. Regozin, July 9, 1976.) 
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EXHIBIT D, ANNEXED TO AFFIDAVIT OF ROY L. REGOZIN. 


CAHILL GoRpDoN & REINDEL 


EIGHTY PInE STREET 
New YorK,N.Y. 10005 


FLOYO agrams 

MENRY G6. BISGAIER 
CARL M. BOR NMANN 
WALTER C.CurFF 
JOSEPH » CONWaY 
MARSHALL COX 
THOMAS Ff. CURNIN 

7. ARMOLO OCAUM 
WILLIAM 4. OCNNIS 
CHARLES *. OfTMaAR, UA 
WwW. LESLIE OUFFY 
RAYMOND &. FALLS, UR 
cio A. GAMBON: 
MARVIN S$. GOLTKLANG 
S'ECPHEN «4 GREENE 
COWARG A. HANSEN 
OLIVER H. HAVENS 
WILLIAM £. HEGARTY 
DavIO #8 HYDE 

ALLEN S$. JOSLYN 
IMMANUE KOHN 
WiLLiaAM@ F LIFL AND 

© CARLYSLE MCCANOLESS 


CNIS MeINERner 
LAWRENCE J. McHAY 
GERARO M. MEISTRELL 
RALPH C. MENAPACE, 5A 
CLIFFORO L. MICHEL 
MATHIAS £& MONE 
CONALO J. MULVIMILL 
CLUIFFORO L. PORTER 
WILLIAM ™. SAYRE 
IRWIN SCHNEIDER AP 
4. RICHARD SCHUM*: 40R 
LAURENCE T SORKIN 
LCONARO A, SPIVAK 
CVOLEY 8 TENNEY 
ROBERT USAC: 
JERROLO G VAN CISE 
JOWN ®. VAUGHAN 
PAUL W. WILLIAMS 
RALPH O.WINGER 
GARY Ww. WOLF 
JOMN FR. TOUNG 
R_ ANTHONY ICIGER 


Dear Mr. Holman: 


three unauthorized abstracts of researc! 


TELEPHONE 212-625-0100 


TELEX 127068 


May 27, 


19.76 


HAROLD F REINDEL 
counsey. 


WASHINGTON, 0O.C. OFFICE 


FECERAL GAR BUILOING wesT 


1618 4 ST@ECT, ww. 
WASHINGTON, 0.C. 2090006 


EUROPTAN OFFicEe 


* PLACE OF LA CONCOROE 


73008 PAR'S, FRANCE 


Racid ano Cae.e Acowesses 


“COTTOFRANK NEWYORK 


“COTTOFRANK WASHINGTON 


“COTTOFRANK PARIS” 


The Wall Street Transcript recently published 


reports prepared 


and copyrighted by our client &. C. Wainwright & Co., 
namely, the Special Report dated April 13, 1976 concern- 
ing FMC Corp., the abstract of which appears on page 
43,669 of the May 10, 1976 issue of The Wall Street 
Transcript, the Basic Report dated April 27, 1976 con- 
cerning Overnite Transportation, tne abstract of which 
appears On page 43,689 of the May 17, 1976 issue of 

The Wall Street Transcript, and the Special Report 

a d April 28, 1976 concerning Monsanto Company, the 
abstract of which appears on page 43,789 of the May 24, 


1976 issue of The Wall Street Transcript. 


The abstracts consist in their entirety of 
verbatim extracts from, and paraphrases of, portions 
of the reports. 


clearly infringe the copyrights of H. c. Wainwright 
& Co. 


ate 


to act as their broker. 


It appears to us that the abstracts 


As you probably already know, the H. Cc. 
Wainwright & Co. research reports involve a great deal 

of time, effort and expense to prepare and are distrihuted 
with the expectation that persons who use them ir their 
investment decisions might ask H. Cc. Wainwright & Co. 


Publishing abstracts of such 


reports impairs theirvalue to H. Cc. Wainwright & Co. 


and unjustly enriches The Wall Street Transcript. 
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FXHIBIT D, ANNEXED TO AFFIDAVIT OF ROY L. REGOZIN 


We are writing with «ue hope that litigation 
will not be necessary, and that satisfactory arrange- 
ments can be made to assure H. C. Wainwright & Co. 
that similar incidents will not occur in the future. 
However, if we do not receive a satis-actory response 
from you or your attorneys in this regard by June 4, 
1876, we will recommend that H. C. Wainwright & Co. 
pursue its legal remedies. 


Very truly yours, 
Stephen A. Greene 


Wall Street Transcript Corporation 
120 Wall Street 
New York, New York 10005 


Attention: Mr. Richard A. dolman, 
Fublisher 


BY HAND 
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EXHIBIT E, ANNEXED TO AFFIDAVIT OF ROY L. REGOZIN. 


Eaton, VAN WINKLE & GREENSPOON 8 


@OO THIRD AVENUE 


WILLIAM MELLON EATON Y H.VINCENT SMART 
NEW YORK, N.Y. 10016 


Wh. MITCHELL VAN WINKLE, JR 
SAMUEL N.GREENSPOON 
COWARD HOLLOWAY, JR. 
GEORGE A. DEAN, JR. 

STEVEN ©. KESSLER 

PETER H.BICKFORO 
JONATHAN S$. GAYNIN 
CHARLES G. MILLS 
RICHARD E£. HAHN 


Stephen A. Greene, Esq. 
Cahill, Gordon & Reindel 
80 Pine Street 

New York, N.Y. 10005 


Dear Mr. Greene: - 


JOHN A. MAHER, IR. 
COUNBEL 


TELEPNONE (212) 67-9806 
CABLE: EATTORNEY 


June 1, 1976 


Your letter to the Wall Street Transcript 


("Transcript") dated May 27, 
ded to this office for reply. 


1976 has been forwar- 
I have also reviewed 


Wainright's reports referred to in your letter and 


the Transcript's digests th 


ereof. 


I have grave difficulty in finding any 
remote resemblance between the digest and the 
Wainright reports. ‘The Basic Report, e.g. embraces 
26 pages, while the Transcript digest covers about 
4 inches of type. Neither Wainright's words nor ar- 
tistic construction appear in the Transcript. I really 
believe that the Transcript's digests are fair use of 


Wainright's <eports. 


It is also highly questionable Lf Wainright 


is entitled to copyright thi 
understand it the Reports ar 


gs material, since as I 
e not offered for sale 


and thus copyright may not be obtainable under Section 


Le. 


However, we prefer to dispose of all matters 
amicably. Certainly Wainright and the Transcript are 


uvt in compecition and Wainright has noc been damaged. 


Certainly the Transcript makes every reason- 
able effort to avoid plagiarism. We should be pleased 
to discuss with you any suggestions you may have to 


avoid disputes. 


SNG/ fd 
ec: Mr. Richard A. Holman 


Sincerely yours, 


can ok ) \ Macc ts: 


é 
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EXHIBIT F, ANNEXED TO AFFIDAVIT OF ROY L. REGOZIN. 
Faton. Van WinK1 E & GREENSPOON 


BOO THIRD AVENUE 
H.VINCIINT SMART 


ae oe . 
wh, MITS4£.0 URN WINKLE, 8 JOHN a. MAHER, IR 
COUNSEL 


SAMUEL N.GREENSFOON 
COwaro <=6..9 46, 58. 


WiLLIA™ “E.LON EATON NEW YORK, N.Y. 10016 


SEOAGE A. SEAN, IR. 
STEVEN ©. KES3BLER TELEPHONE: (212) @67-C806 
CABLE: CATTORNEY 


PETER . 31547 ORS 

JOMATRAN S.GATNIM June i, 1976 
CwHaAQLES G. MILLS 

RICHARD =F. tA 


Cahill, Gordon & Reindel, Esqs. 
80 Pine Street 
New York, N.Y. 10905 


Attention: (tf. Regozin 


Dear Mr. 2egozin:- 


I am sorry that I did not get to 
you what I propose would be a fair comment on 
the Wainwrignt report dated Aoril 27, 1278; 
that is the report we discussed in ny office. 


I suggest something along the following lines: 


"Under date of April 27, 1976 H.C. 
Wainwright & Co. issued a report 
signed by Thomas A. Tantrum concern- 
ing Overnite Transportation Co. (OTC - 
$22). According to the report Overnite 
did not do well last year, but has shown 
improvement since the fall of 1975. AL- 
though Tantrum indicates that Overnite 
should show some continue improvement 
nonetheless he opines that various prob- 
lems preclude any firm prognosis." 


I would appreciate it if you would advise 
me promptiy as to whether or not such a digest would 
be within what you consider a fair method of handling 


the same. 


Sincerely, 
fw) <2 i a 
A ee ee 
ee es ped i 


SNG/ fd 


FLOYTO ABRAMS 
HENRY G. BISGAIER 
CARL M. BORNMANN 
WALTER C.CLPFF 
JOSEPH * CONWAY 
MARSHALL COX 
THOMAS FF. CURNIN 

F. ARNOLO OAUM 
WILLIAM L. OENNIS 
CHARLES F. CETMAR, JR 
w LESLIE OUFFY 
RAYMOND L. FALLS, JR. 
CIRO 4. GAMBON! 
MARVIN S$ GOLOKLANG 
STEPHEN A. GREENE 
EOWARD A. HANGEN 
OL.iveR H, MAVENS 
WILLIAM €. KEGARTY 
Oaviod &. HrOe 

ALLEN S. JOSLYN 
IMMANUEL KOHN 
wiliianm FT UiFLAND 

©. CARLYSLE MrCTANOLESS 
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EXHIBIT G, ANNEXED TO AFFIDAVIT OF ROY L. 
CaHILL GorDON & REINDEL 


EIGHTY PINE STREET 
NEw York. N.-Y.10005 


CENIS MEINERNEY 
LAWRENCE J. MCKAY 
GERARD M. MEISTRELL 
RALPH C. MENAPACE, JR. 
CLIFFORD 4. MICMEL 
MATHIAS €. MONE 
DONALO J. MULVIMILE 
CLIFFOROS L. PORTER 
WILLIAM iM. SAYRE 
IRWIN SCHNEIDER MAN 
Mo RICHARD SCHUMACHER 
LAGRENCE T. SORKIN 
LEONARO A. SPIVAK 
OVOLEY B. TENNEY 
ROBERT USADI 
JERROLO G. VAN CISE 
JOHN R VAUGHAN 
PAUL W. WILLIAMS 
RALPH O.WINGER 
GARY Ww. wOLF 

JOHN FR. YOUNG 

& UNTHONY ZEIGER 


TELEPHONE 212 625-0100 
TELEX 127066 


June 24, 1976 


Dear Mr. Greenspoon: 


we spoke by telephone yesterday, 


This is to confirm that, 


REGOZIN. 


HAROLO F REINOEL 
COUNSEL 


WASHINGTON. C. OFFICE 
FEOERAL BaRM BUILDING WEST 
1919 @ STREET, N. Ww 
WASRINGTON,O C 20006 


EUROPEAN OFFICE 
4, PLACE OE LA CONCOROE 
7SCOS8 PARIS, FRANCE 


Ranio ano Caace ACORERSES 
COTTOFPRANK NEWYORK 
COTTOF RANK WASHINGTON 
“COTTOFRANK PARIS’ 


as I indicated when 
it is our position that 


any summary published in The Wall Street Transcript of 
a xesearch report prepared and copyrighted by H. C. 


Wainwright & Co. 
wright's copyright therein. 


constitutes an infringement of Wain- 
Such summary would at most 


constitute a derivative work for which consent of the 
proprietor of the copyright in the underlying work 


(i.e., the Wainwright Report) must be obtained. 
you know, 


As 


H. C. Wainwright & Co. has not consented to 
such use of its reports by The Wall Street Transcript. 


You indicated during our telephone conversation 
that you had drafted a summary of a Wainwright Report 
concerning C.I.T. Financial Corporation. From your 
description, it would appear that the summary reveals 
the results of H. C. Wainwright & Co.'s analysis of 
C.I.T. Financial Corporation and traces the division 
by division analysis contained in the 


Yeport. Such 
@ summary would c!ieariy constitute an infrincement 


of Wainwright's copyright. 


Pursuant to Section 10l1(b) of the Copyright 
(27 0.8.C. §10105)) Shy 


4 et tm Nee teat 


nam hae de 
eo 


em nm 
ona ro any 


Ditiplundelonptaieneneestd < 
Eo aon pL Re a 


- 
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EXHIBIT G, ANNEXED TO AFFIDAVIT OF ROY L. REGOZIN 


summary of the kind set forth in yous letter to us 
dated June 17, 1976 and, in particular, the summary 
of the Wainwright Report concerning C.I.T. Financial 
Corporation which you descriked to me during our 
telephone conversation on Jur.= 23, 1976, would con- 
stitute an infringement of h. ¢. Wainwright & Co.'s 


copyright therein. 


Very truly youss, 


(5) 


; 


Roy L. Regozin 


Samuel N. Greenspoon, Esq. 
Eaton, Van Winkle & Greenspoon 
600 Third Avenue 

New, York, New York 10016 


BY HAND 


cc: Mr. Richard A. Holman 
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EXHIBIT H, ANNEXED TO AFFIDAVIT OF ROY L. REGOZIN. 


Eaton, Van WINKLE & GREENSPOON 


G@OO THIRD AVENUE 


WILLIAM MELLON EATON NE / YORK, N.Y. 10016 4_VINCENT SHAR™ 
wm, MITCHELL VAN WINKLE, .'R. JOMN A. MAHER, OF. 
SAMUEL N. GREENSPOON Counse. 


COWAAG MOLLOWAY, JR. 
GEORGE A. OCEAN, JR. 


STEVEN P. KESSLER ‘ wT eau aarror — 
" re 
PETER MH. 8ICxXFORO June 25 197 6 
. 


JONAAAN ©. GAYNIN 
CHARLES G. MILLS DF 
RICHARO C. HAHN 


Roy L. & sin, Esq. 
Cahill Go'-don & Reindel 
Eighty Pine Street 

New York, Ne. York 10005 


Dear Mr. Regozin:- 


~ I havu received your letter daved 
June 24, 1976, and I do not believe that you 
have correctly characteriz.d what I told you 
about the CIT report. 


What I told you is thut th i.gest 
will state the conclusions or ideas exp essed, 
but in language that neither compasses the 
artistic expression or words of the author. 
Thus the CIT article mentions variou fectors 
regarding CIT some of which are favorab.e and 
some unfavcrable. 


All of that would be digested by simply 
stating that Wainwright has issued a report about 
CLT. in which it pin A that CIT's prospects are 
both negative and positive, and the positive may 
ouzweigh the negative. . * 


You have made it clear to me that Wain- 
wright objects to publication of its ideas, its opin- 
ions, its theories (albeit without use of Wainwright's 
artistic expression or words). Tf telicve sat your 
words were that Wainwright objects to the fact that 
it purportedly expcads sums to do the basic research 
from which the ideas, opinions, etc. set forth in its 
report are derived. I am sure that you know that 
ideas, opinions and theories expressed in the copy- 
righted material are not copyrightable. 
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In any event I an sure that you also recognize 
that where, as here, neither the artistic expression 
nor the words are used, there is fair use of copyrighted 
material and no consent of the copyright holder is re-~- 
quired. See e.g. Sheldon v. M.G.M., 81 F. 2d 49. 


In view of the rigid position which you and 
Wainwright are taking, to wit, that virtually any refer- 
ence to any idea or opinion expressed in a Wainwright 
report constitutes an infringement of its copyright - 

I can only assume that no matter what the Transcript does 
Wainwright will sue. I think the threat of suit is clear- 
ly implicit if not express in everything which has occurred 
to this date irrespective of the complete lack of merit in 


Wainwright's position. 


I must advise you that I consider this an attempt 
by Wainwright to seriously impede the free flow of ideas and 
opiniows and thus constitutes an infringement upon the notions 
of free press which have guided this nation for some two 
centuries. Moreover, I would consider any attempt by Wain- 
wright to claim copyright infringement because ideas or opin- 
jons are published, as malicious and thus any action broughc 
thereon by Wainwright as malicious prosecution. 


We have made every effort to reconcile Wainwright's 
interests, if any, with the public's right to know but appar- 
ently to no avail. Wainwright is not even in the business of 
selling its reports and cannot claim any loss of profits 
from impairing any sale of its reports since it makes no sale;. 
I suggest that Wainwright alter its stance and recognize that 
copyright is no protection to its al i 
and that its better course of actiou is to cooperate with the 
Transcript in the same manner 4s the Transcript is prepared to- 


cooperate with Wainwright. 


Please advise. 


SNG/ fd 


FLOYO ABRAMS 

HENRY G. MISG4A'ER 
CARL @. BORN MANN 
wALTER C. Curr 
JOSEPH F CONWAY 
MARSMALL CORK 
THOMAS *. CURNIN 

F ARWOLS CAUM 
wiitiam .. O&Nms 
CMARLES FF. OETMAR, JR 
w LESLIE OUFFY 
RAYMOND &. FALLS, JF 
CIRO A. GAMGON! 
MARVIN B. GOLOKLANG 
STEPHEN 4. GRPEENE 
COWARDS A. HANSEN 
OLIVER KR. MAVENS 
WILLIAM &. HEGARTY 
David &. rE 

ALLEN S. JOSLYN 
IMMANUEL KOHN 
WILLIAM T. LIFLAND 

© CAMLYSLE Mecano. £S9 


EXHIBIT f, 
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CAHILL GoRDON & REINDEL 


OENIS McIMNERNEY 
LAWRENCE J. MCKAY 
GERARO M HEISTRELL 
RALPM C. MEHAPACE, J® 
CLIFFORO L. MICHEL 
MATHIAS & MONE 
OONALO J. MULVIPILE 
CLIFFORD .. PORTER 
WILLIAM MM. SAYRE 
1kwih SCHNE CER MAN 
4. RICHARD SCHUMACHER 
LAURENCE F. SORKIN 
LEONARD 4 SPIVAK 
OUOLEY B. TENNEY 
ROBERT US4O! 
JERROLO G. van CISE 
JOHN R. VAUGHAN 
PAUL WWE LIAMS 

Ral en O.WINGER 
GARY w. WOLF 

JONM BR YOUNG 

R. ANTHONY ZEIGER 


EriGHTY PINE STREET 
New YorK,N Y. 10005 


oe 


TELEPHONE 212-625 0100 
TELEX 127066 


June 30, 


Dear Mr. Greenspoon: 


1976 


REGOZIN. 


HAROLO F REINDEL 
cOounse. 


WASHINGTON. O.6. OF TICE 
FECERAL BAR BUILOING WEST 
1@'9 » STREET, Nw 
WASHINGTON. 0.C. 20008 


EUROPEAN OFFICE 
4, PLACE OE LA CONCOROE 
F7EOOG PARIS, FRANCE 


Raoio amo Caack ADowesses 
“COTTOFRANK NEWYORIC 
COTTOFRANK WASHINGTON 

“COTTOFRANK PARIS 


It appears from your letter dated June 25, 
1976 that the crux of whatever disagreement exists 
between us relates to the applicability and scope 
of the defense of fair use. 


We have not taken the position you ascribe 


to us, namely "that virtually any reference to any idea 
or opinion expressed in a Wainwright report constitutes 


an infringement of its copyright". We have objected to 
the publicaticn in 


The Wall Street Transcript of sum~ 
maries of H. C. Wainwright & Co.'s reports which reveal 
Wainwright's conclusions and analysis set forth in such 


reports, regardless of the manner in which such summaries 
are written. 


We have also advised you that such summaries 


would infringe Wainwright's copyrights in such reports. 


These summaries do nothing 
reports state. 


The sole and unsissuted source for the summaries 
at issue is H. C. Wainwright & Co.'s research reports. 


sel@ate! 
Chee te ee 


than rastate what the 
The only purpose of the summaries is to 


provide information concerning the contents of H. C. 
Wainwright & Co.'s reports to readers of The Wall Street 


‘ £ lotain! : Vo £m fo aqee no bem = c spr gaa gps 
Transcrint for theix usc in Making investment auccisicius. 
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EXHIBIT I, ANNEXED TO AFFIDAVIT OF ROY L. REGOZIN 


Under these circumstances the defense of 
fair use simply does not apply. Section 7 of the 
Copyright Act (17 U.S.C. § 7) provides that “abridg- 
ments . . . or other versions" of a copyrighted work 
must be produced with the consent of the proprietor of 
the copyright in the underlying work. The H. C. 
Wainwright & Co. reports are copyrighted and provide 
the only source for the summaries. Clearly, H. C. 
Wainwright & Co.'s consent is required if the summaries 
are not to infringe Wainwright's copyrights. 


In Houghton Mifflin Co. v. Noram Publishing 
Co., 28 F.Supp. 676 (S.D.N.Y. 1939) the court grante 

a motion for a temporary injunction to restrain_copy- 
right infringement by a condensed version of a copy- 
righted book. In the case you cite in your June 25, 
1976 letter, Sheldon v. Metro-Gold Pictures Corp., 
81 F.2d 49 (2d Cir. 1936), the slaintitts Claimed that 
defendants' motion picture infringed their copyrighted 
play. Defendants asserted "they did not use the play 
in any way to produce the picture”. The Circuit Court 
of Appeals held that "substantial parts were lifted" 
and awarded an injunction, damages and attorney's fees 
to the plaintifffs. The point is that The Wall Street 
Transcript's summaries are lifted in their entirety 
from H. C. Wainwright & Co.'s reports. There is no 
other source. 


The copyright law protects the results of 
research. See, e.g., Toksvig v. Bruce Publishing Co., 
181 F.2d 664 (7th Cir. 1950); and College Entrance Book 
Co. v. Amsco Book Co., 119 F.2d 874 (2d Cir. 1941). 
These cases hold that the results of research cannot 
be copied with impunity. In Huie v. National Broad- 
casting Co., 184 F.Supp. 198 (S.D.N.¥. 1969), the 
court stated: 


", . . if an historian had published a 
history of the negotiations between the 
Soviet Union and the United States with 
respect to nuclear explosions and copy- 
righted it, it would be an infringement 
of the copyright for another historian 

to publish a history re-written from 

the first historian's book without any 
independent research." 184 F.Supp. at 200 


A Fe a 


CAHIL 
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Hen Holt & Co v. Liggett & Mye.3 Tobacco Co., 23 
F.Supp. 302 (£.D. Pa. 1938), holds shat any copying 
which is not "so unsubstantial as to be de minimis" 
constitutes infringement. It cannot be seriously con- 


tended that copying H. C. Wainwright & Co.'s conclusions 
from a research report would be we minimis. 


The fact that the H. C. Wainwright & Co. 
research reports involve a great deal of time, effort, 
skill and expense to prepare also demonstrates the un- 
fairness to Wainwright of the summaries published by 
The Wall Street Transcript which you have advised me is 
distributed to brokers as well as to the investing public. 
The Wali Street Transcript, in short, is providing the 

ruits of Wainwright's research to Wainwright's com- 
petitors as well as to persons who would otherwise have 
to obtain such information from H. C. Wainwright & Co. 
itself. This constitutes unauthorized appropriation 
and unfair competition. See Bond Buyer v. Dealers 


Digest Publishing Co., 25 App. Div. 158, 267 8.Y.8. 
2 44 (ist Dep't. 1966). 


In view of the fact that the institutional 
research services provided by H. C. Wainwright & Co. 
yenerate substantially all of its revenues and profits, 
at is obvious that Wainwright does sell its research 
reports for "soft" dollars, that is, brokerage commis- 
sions. H. C. Wainwright & Co. also sells its reports 
for “hard" dcllars (cash). Publishing summaries of 
such reports impairs their value to H. C. Wainwright 
& Co. 


We need not belabor this point because the 

question of damages is a red herring. Section 101 (b) 
of the Copyright Act (17 U.S.C. § 101(b)) provides for 
the recovery of statutory damages for infringement in 
lieu of actual damages and profits. The Supreme Court 
in Jewell-LaSalle Realty Co. v. Buck, 283 U.S. 202 (1931), 

id that statutory damages must be awarded for infringe- 
ment if actual damages are not shown. As you probably 
already know, under Section 101(b) the scheduled amount 
for infringing periodicals is $1 per copy. 


We have made every effort, as is clear from 
our letters, to avoid litigation, and have spelled out 
in some detail our position and the reasons for it. 
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H. C. Wainwright & Co. intends nothing more than to 
protect its interests in its copyrighted research 
reports. It has exercised great r stcaint in not 
immediately commencing an action for infringement 
with respect to the summaries ident: “ied in our ietter 
dated May 27, 1976 to Mr. Holman, which consist in 
their entirety of verbatim extracts from, and para- 
phrases of, portions of Wainwright reports. 


I trust that our position is clear. 


Very truly yours, 


/s) 


Roy L. Regozin 


Samuel N. Greenspoon, Esq. 
Eaton, Van Winkle & Greenspoon 
600 Third Avenue 

New York, New York 10016 


BY HAND 


tee Ae 
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Earon. Van WINKLE & GREENSPOON 


$230 THIRD AVENUE 


WILLIAM MELLO Eaton 


WZwW YORK.N Y 10016 4 VINCENT S™MAAT 
WM MITCHELL “AN WINELE. UA. JOHN A. ape 

COUNSEL 
SAMUEL N. SATENS7200N 


EOWARO <9..5 Hay, J. 
SCORGE 4. Of4%, JA. 

TEL CPMONEG (2:4) 867-3606 
hassle soe iaanceg CAGLE ECATTOaNEY 
PETER w.B1CKF O25 
JONATHAN S.GAlNIN July a. 1976 
CHARLES G. “ILS TT 
RMiCHARD FE. KAN 


Roy L. Regozin, Esq. 

Cahill, Gordon & Rein? 1 
Eighty Pine Street 

New York, &.Y. *9005 ie 


Dear Mr. Regozin:- 


I have received your extremely interes- 
ting and informative letter dated June 30, 1976. 
However, I do not believe that what we are talk- 
ing about remotely resembles anything which was 
held to be an infringement or unfair competition in 
the cases to wnich you refer in your letter. 


For example, I do not think that Section 
7 of the Act has anything to do with the question 
of infringement. I believe that Section 7 relates 
to obtaining 2 wew copyright with respect to materi- 
al which had vreviously been copyrighted. I assume 
that unless the conditions of Section 7 are met, an 
abridgecent of previously copyrighted matter cannot 
be copyrightec without the consent of the proprietor 
of the copvrigat of the original matter. 


I edo not think that the Houghton case is 
In that case the two 


i i i t 1 1 ~ 2 eed 
the infringing book vas oractically : wd Saw comme 


te ee See tee a Nee J WTO ao we tee Nt how CO ee a. cr 
the copyrisnted version. 


sci i att MANO LEE AILS LE LOOT 


The Judge said that he had not read both 
books in their entirety but the extracts from which 
he auoted showed that they were remarkably similar. 
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In the Toksvig case, the infringing book contained 
at least 24 specific passages from the copyrighted book; 
apparently quoted word for word. There the Judge said that 
it has generally been construed that an infringement con- 
sists in copying some substantial or material part of the 
work and it is sufficient if a material and substantial part 
shall have been copied even though it be but a small part 
of the whole. As I have made clear the Transcript will not 
copy any part of the report much less a substantial or ma- 
terial part. 


The College Entrance Book case went off on the issue 
of whether or not the copyrighted book was the source of the 
material contained in the infringing book. The infringing 
book was practically word for word with the copyrighted book. 
That case did not involve fair use at all. 


The ’ ry Holt case is similar to the situation 
at ber in tha. .n that case as well as here, the source of 

the material is conceded. However, in the Holt case the 
defendant merely quoted from the copyrighted book. The 

Court there noted that it is sufficient for an infringement 

if a material and substantial part was copied even though 

it be a small part of the whole; and in the Holt case the 
defendant copied these materials and attributed them to 

the author of the infringed book in order to assist the 
defendant in selling its cigarettes. The Court expressly 

found that the defendant did not copy the material from the 
copyrighted work to advance in any way human knowledge but 

for the purely commercial purpose of helping it to sell its 
cigarettes. We hardly believe that this case has any rele- 
vance at all other than the fact that the Court did say that 
although the defendant acknowledged the source from which the 
matter was taken does not excuse the infringement but indicates 
that the defendant did not intend unfair competicion. 


The Huie case is likewise irrelevant and no one can 
say that what the Transcript is publishing is merely rewriting 
of the Wainwright report. 


I cannot understand your reference at all to the 
Bond Buyers case wnich was a matter of two companies compet- 
Ing anc ore company stealing the fruits of the others labors 
and selling them is though they belonged to the pirate. 
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I assure you that the Transcript is not looking 
for litigat‘on and is prepared to do whatever it can do 
to reasonably accon:odate both of the parties. As I in- 
dicated to you all that we intend to do is to make refer- 
ences to ideas or opinions expressed in a Wainwright report 
and I gather from your letter that you do not consider this 
an infringement. 


I have been carefully reading some of the Wain- 
wright reports and a question has been raised in my mind 
concerning them. I know it has been a fairly common prac- 
tice for corporate officers to discuss their corporations 
with analysts and in connection therewith to disclose to 
the analysts matter not of public record. It strikes me 
that some of the material in the Wainwright reports is of 
that nature. If that is so then the right t. nav doctrine 
really comes into play as well as other doctrines. 


I stand ready to cooperate with you in an effort 
to work out a reasonable format. 


Please advise. 


Sincerely yours, 


ae ¥ oe 
Feed F/ NZ v4 un 


SNG/ fd 
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UNITED STATES DISTRICT COURT, 
Sovrnern Distaict or New York. 


State of New York, 
County of New York, ss: 


Ricuars A. Hotmay, being duly sworn, and says: 


I am one of the defendants herein, and President of 
the corporate defendant. I have knowledge of the facts 
set forth hereir except to the extent I indicate that my 
statements are on information and belief. 


1) Although the complaint refers to unfair competition, 
as well as copyright infringement, there is no unfair 
competition here. The news accounts published by the 
Wall Street Transcript give full attribution to plaintiff 
and to the analyst whose name appears on the research 
report. At no time does or did the Transcript claim that 
the account of the report is the product of the Transcript. 
In its news accounts of reports that have been issued hy 
plaintiff and many others the Transcript shows the date 
of the original news source report and the length of the 
original news source report. 


2) The Transcript is a weekly newspaper, and has been 
published every week for some thirteen years. It has 
been afforded second class mailing privileges by the Post 
Office and receives newspaper treatment therefrom. It 
is exempt from New York sales tax as e newspaper. It 
also has been issued a working press card by tlhe New 
Yotk City Police. 


3) The Trinscript’s subscribers include colleges, uni- 
versities, libraries—both public and privatc—lawyers, ac- 
countants, brokers, corporations and others. It is avail- 
able to the public by subscription or at some newstands. 
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4) On the other hand the plaintiff is a broker, special- 
iz. ng in institutional trading in securities. It is not in 
competition with the defendants nor are the defendarts 
in competition with it. 


5) I now turn to the reasons why a temporary injune- 
tion should be denied. In brief these are: 


A. An injunction has only prospective effect. Hence 
the plaintiff is seeking to enjoin the Transcript from 
publishing accounts in the future of research reports 
not yet written (and hence not yet copyrighted) or any 
account prepared thereof. Palpably something not yet 
written cannot enjoy copyright protection. Moreover, it 
could not be filed with the Patent Office, since not yet 
written, and hence any suit thereon is premature. 


B. To enjoin the defendants from publishing etc. ac- 
counts of any such unwritten research reports is to im- 


pose a prior restraint upon the press in violating of the 
First Amendment and of the publie’s right to know. 


C. The news accounts published in the Transcript make 
only fair use of copyrighted material. We intend to do 
so in the future in our news reports, comments and criti- 
cisms. What the Transcript is really trying to do in its 
news accounts is to express the opinions, ideas and con- 
clusions of the research report—none of which is copy- 
rightable. The conclusions, ideas and opinions are the 
gist of what plaintiff seeks to gag or enjoin. On oe- 
casion of course no other word than that used in the 
research report can be utilized. For example, in the CIT 
digest (see pp. 16-17 of the moving affidavit) the words 
“short-term interest rate” are used. There is no other 
language which can be used to describe that matter. And 
in any event such phrase is commonly used by virtually 
everyone. In addition, almost all of the factual material 
in picintiff’s reports is not original and not copyright- 
abie. 
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D. We realize that “fair use” is not a precise term. 
Certainly fair use can vary depending on circumstances. 
We pledge however that we will abide by any guidelines 
laid down by this Court, or any appellate court, in any 
account of plaintiff’s research reports which the Tran- 
script publishes in the future. 


KE. It has become clear to me that plaintiff is seeking 
to suppress reporting of the news. In this connection 
we have tried to meet plaintiff’s objections to some 
earlier accounts we published. We consulted counsel, 
and counsel then drafted an account of the C.I.T. re- 
search report of plaintiff. (See pp. 16-17 of moving 
affidavit). I know that counsel drafted that account after 
researching the law and in an effort to meet plaintiff’s 
objections. That is the basis on which the Transcript 
published the news account which incidentally was <e- 
livered to plaintiff’s counsel before it was published. 


F. To enjoin the account of research reports where, 
as here, there is no palming off of the research report 
or appropriation of it as the Transcript’s own product, 
contravenes the freedom of the press and the public’s 
right to know. This is especially important in the con- 
text of this case. On information and belief, derived 
from reading Wainwright’s research reports, and admis- 
sions in Meyer’s affidavit (p. 3), I state that Wainwright 
is obtaining non-public information from corporate of- 
ficers and insiders; and this information is then circulated 
by Wainwright only to its institutional clients in the 
guise of research reports. It is that limitation of an 
audience which Wainwright seeks through this Court to 
maintain. That may well turn out to be asking this 
Court to assist the plaintiff in violating the Securities 
Acts. 
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G. On information and belief, the plaintiff does not 
sell its research reports. What it does, according to my 
understanding, is to agree to provide research reports, 
without charge, to institutional investors which supply 
plaintiff with certain dollar amounts of commissions 
through trading in securities through the plaintiff. Thus 
it is highly debatable if Wainwright has any copyrighted 
protection at all since its research reports are not pre- 
pared for sale. 

I now turn to a detailed discussion of the facts. 

As can be gleaned from the copies of the correspondence 
annexed to the moving papers, the Transcript was will- 
ing to make almost any alteration in the accounts it 
publishes of the piaintiff’s copyrighted material; how- 
ever, the attorneys for the respective parties apparently 
could not agree on precisely what the limitations of the 
fair use doctrine were. Certainly, the 'Trans*ript has no 
desire to interfere with the relationships b tween the 
plaintiff and its institutional clients. However, the func- 
tion of a newspaper is to publish accounts of what people 
are saying or doing. Certainly then, what the plaintiff 
was saying could well be newsworthy. 

What the Transcript was trying to do was to publish 
accounts of the ideas, opinions, and conclusions which the 
plaintiff had set forth in its research reports. The plain- 
tiff’s research reports are quite voluminous while the ac- 
counts published by the Transcript are very short indeed. 
Sometimes it is impossible to use any words other than 
what appear in the research report in order to express 
the ideas, opinions and conclusions set forth in the re- 
search report. 

I alluded above to the use of the phrase “short term 
interest rates”. I cannot conceive of any phrase which 
could be substituted for such phrase, and to put it mildly 
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such phrase is commonly used in the newspapers and pub- 
lications and in speeches. In addition, the plaintiff on oe- 
easion refers to the name of divisions of a corporation. 
Obviously any account of what the plaintiff has said could 
not use different names of the divisions. 

In any event, I represent to this Court that the Tran- 
script has never had any intention and certainly will not 
in the future publish any account of plaintiff’s reports 
other than within the scope of the fair use doctrine. The 
Transcript will attempt to distill from the research report, 
the ideas, opinions and conclusions of the research report, 
and then publish news accounts of these and other non- 
copyrightable items. 

The Transcript is prepared to go further. It appears 
from the correspondence between counsel attached to the 
moving papers that the doctrine of fair use is not a rigid, 
inflexible doctrine, but that is scope varies, depending on 
the circumstances. The circumstances are here disclosed. 
The Transcript represents that it wil. comply with any 
guidelines laid down by this Court as to what constitutes 
fair use and in the event of an appeal if the Court of 
Appeals lays down different guidelines then the Tran- 
script will comply with such guidelines. In short, the 
Transcript wants only the right, which the law gives it to 
publish news accounts of the ideas, opinions and conclu- 
sions within the scope of the doctrine of fair use, what- 
ever that scope may be. 

In connection with the proposed temporary injunction, 
this is an entirely different matter from a case in which 
someone is infringing a copyrighted book, for example. 
There the publisher of the infringing book will, unless 
enjoined, continue to sell the book and thus continue the 
infringement from day to day. That is not what plaintiff 
is really seeking here. Here,- the plaintiff seeks to en- 
join the defendants from infringing any research report 
which the plaintiff may write at any time in the future. 


185a 


Affidavit of Richard A. Holman, Sworn to July 16, 1976, 
in Opposition to Motion for Temporary Injunction 


In fact such unwritten research seports could not possibly 
be copyrighted. Nor could they have been filed with the 
Patent Office so as to permit the plaintiff to prosecute 
an action with respect thereto. 

Furthermore, any restraint upon publication of accounts 
of as yet unwritten research reports, would constitute a 
prior restraint upon publication and the public’s right 
to know which is forbidden under the first amendment. 
In such cases the Courts are not concerned with the 
validity or content of that which is to be published in 
the future; the Courts simply will not enjoin such pub- 
lication. 

I now turn to analysis of the research reports and the 
news accounts which the Transcript published of such 
news accounts. 

The first news account is a special report dated April 
13, 1976 which consists of some seven pages (Exhibit A 
to complaint). The news account published in the Tran- 
script under date of May 10, 1976, almost a month later, 
consists of 19 lines containing approximately 152 words. 
Much of the matter set forth in the special report has 
no originality and thus is not copyrightable. For ex- 
ample, the earnings for the years 1974 and 1975, the 
annual dividend rate, the recent price, the 1976 price 
range to date, and the yield have no originality at all. 
Thus, there could not conceivably be any impropriety in 
the news account stating the recent price or the actual 
earnings per share for 1975. The fact that management 
of the corporation involved had decided last year to at- 
tempt to negotiate the sale of its Fiber Division likewise 
contains no originality and this is not copyrightable. 

The next research report complained about is the basic 
report dated April 27, 1976 (Exhibit D to complaint) ; and 
the news account thereof which appeared in the Tran- 
script of May 17, 1976, approximately three weeks late. 


186a 


Affidavit of Richard A. Holman, Sworn to July 16, 1976, 
in Opposition to Motion for Temporary Injunctio». 


This basic report consists of 26 pages and the news 
account thereof consists of 31 lines consisting of approxi- 
mately 245 words. Again with respect to actual earnings, 
current annual dividend rate, current price, 1970 range 
to date, and yield, are all lacking in originality and thus 
not copyrightable. Indeed, hardly anything in the eom- 
mentary part of the basic report which is apparently the 
part of the report upon which plaintiff relies, has any 
originality. Thus, benefits derived from paying low wages 
to non-union employees lacks originality; the so-called 
planned development of new business between Ohio and 
the Southeast lacks originality; the fact that the company 
has had a no lay-off policy in the past lacks originality, 
and the like. 

The next report upon which plaintiff relies is a special 
report with respect to Monsanto Company (Exhibit F to 
’ eomplaint) which covers ten pages. The news account 
thereof as published in the Transcript (Exhibit G to com- 
plaint) covers 27 lines or approximately 240 words. 
Again, much of the material in the special report lacks 
originality, such as the actual earnings for 1974, 1975, the 
current annual dividend yield, the recent price, the 1976 
range to date, the yield, and the stateme ts concerning 
fully diluted earnings. Obviously, the na ae of the com- 
pany involved lacks originality and so does the word 
“herbicide” which is used to describe certain chemicals. 

The next report complained about is a special report 
on Eastman Kodak and Polaroid Corporation (Exh. H to 
complaint) which consists of six pages. The news account 
as published in the Transcript consists of 33 lines con- 
taining about 270 words. It is doubtful if any of the ma- 
terial in the special report has any originality at all. 
The special report is really some kind of a description of 
the physical aspects of the two competing cameras or of 
the film used therein and other technical details concern- 
ing the two cameras. Certainly, none of this has any 
originality at all and is thus not copyrightable. 
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The next report upon which plaintiff relies is the basic 
report concerning CIT Financial Corporation (Exhibit J 
to complaint) which comprises 41 pages. That basie re- 
port is dated June 15, 1976 and the news account thereof 
appeared in the Transcript under date of July 5, 1976 
(Exh. L to complaint). The account comprises 36 lines 
consisting of approximately 275 words. This is the news 
account which defendant’s counsel wrote after consulting 
opinions of the Court and in trying to meet objections 
(whether valid or not) posed by the plaintiff. This is 
the last news account which has been published in any 
issue of the Transcript. Again, much of the material in 
plaintiff’s report lacks originality. Although plaintiff has 
attempted to show some purported copying (see pp. 16-17 
of Regozin affdvt.) it is perfectly obvious that there is 
neither copying nor paraphrasing. It is true that the 
news account used the same names of CIT’s divisions as 
did the plaintiff’s report; but obviously the names of 
these divisions are not copyrightable since they certainly 
lack originality. Neither do the words “property and 
casualty insurance divisions” have any originality nor 
does the phrase “short term interest rates.” There just 
is no similarity at all between the news account and the 
plaintiff’s report other than in the use of names and 
numbers. 

T submit that there was no substantial taking here, 
either qualitatively or quantitatively. Nothing in the news 
account goes beyond fair use of original source material 
for news reporting, comment or criticism. 

In any event, the news comments could not possibly 
have materially reduced the demand for the original 
copyrighted property and no such claim is even made. 
In fact, we have received requests for the original re- 
ports, which we have not complied with, but instead have 
referred the party to plaintiff. Plaintiff’s claim with 
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respect to possible injury appears to be set forth in 
paragraphs 16, 17 and 18 of Mr. Meyer’s affidavit. But 
these show no reduction in demand whatsoever for the 
originally cop; righted material. None of plaintiff’s 900 
clients i* shown to have complained at all nor is there 
any showing that plaintiff lost any commissions because 
of the publication of the news accounts in the Transcript. 
Any claimed loss in brokerage business through the publi- 
eation of the news accounts in the Transcript is not only 
super-speculative but is well beyond the purpose of copy- 
right protection. 

Moreover, there is a substantial time gap between the 
issuance by plaintiff of its report and the publication of 
the news account thereof in the Transcript. One would 
think that investment decisions are made promptly and 
are not allowed to linger for weeks or mop 

The assertion by Mr. Meyer that the news account pub- 
lished in the Transcript gives aid and comfort to plain- 
tiff’s competitors is plainly absurd. The brief news ac- 
count could not possibly give any real information to 
plaintiff’s competitors since it is so cursory and does not 
provide the basic material set forth in the plaintiff’s 
reports. 

The news account does not purport to provide a com- 
plete statement of plaintiff’s analysis and the allegation 
that any part of the news account inaccurately reflects 
plaintiff’s reports is simply not true. It is a eontradic- 
tion in terms for plaintiff to say on the one hand that 
the news account gives aid and comfort to plaintiff’s com- 
petitors and on the other hand damages the plaintiff be- 
cause the news account is not “complete and accurate”. 

Certainly, if anything, the news account giving pub- 
licity to plaintiff would more likely induce customers to 
want to deal with the plaintiff. This publicity places the 
plaintiff’s name before the general public and could con- 
ceivably result in inquiries by potential customers to the 
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plaintiff. As I previously pointed out we have directed 
requests for full original reports to plaintiff. 

I submit that the distribution of the news account 
served the public interest in the free dissemination of in- 
formation. The Transcript is a newspaper; and its duty 
is to get before the public what others are doing and 
thinking. This duty and obligation transcends the copy- 
right laws. 

This duty and obligation is even more important here 
because the plaintiff concedes (Meyer affdvt. par. 6)— 


“Basic Reports are always based upon inter- 
views with one or more company officials. A Spe- 
cial Report generally concerns a major develop- 
ment at a company, even leading to a change in the 
earnings projected by Wainwright.” 


So the plaintiff is using inside information not gen- 
erally available to the public. The plaintiff seeks to limit 
that inside information to a chosen few customers and 
does not want that inside information generally known. 
That is designed to give an insider benefit and advantage 
to a chosen few; and that violates the publie disclosure 
requirements of the Securities acts. So plaintiff is ask- 
ing this Court for assistance in providing confidential 
insider information to a select few so that this select 
few can have an improper advantage over the general 
public. An insider is not permitted to take advantage 
of confidential or inside information and neither is he 
permitted to disclose on a selective basis such inside or 
confidential information about a company; and moreover, 
neither is the plaintiff permitted to disclose or to act upon 
such inside or confidential information so that only a 
selected few may have the same. 

Thus, unquestionably, the news accounts published by 
the Transcript serve the public interest in the free dis- 
semination of economie information. 
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It is also obvious that the plaintiff’s report requires 
and utilizes prior materials dealing with the same subject 
matter. Thus it is conceded by Mr. Meyer that these 
reports contain a review of the company’s historical 
operating record and contain sections concerning manage 
ment, accounting policies, company and industry busines: 
characteristics, and other matters, all of which are 
gleaned from prior materials. 

I respectfully submit that all of the news accounts which 
have heretofore appeared in the Transcript of plaintiff's 
reports meet any and all of the tests laid down for fair 
use. But when the copyright laws clash with the first 
amendment, the copyright laws must yield even further. 

The copyright laws are simply not designed for the 
purpose of restricting news and information to a very 
wealthy few. 

The Transcript does not publish the news accounts of 
plaintiff's reports for pecuniary gain as such. To the 
contrary it publishes such news accounts as part of its 
activity in bringing the news to the public. Its advertise- 
ments make that clear. 

The advertisements state in plain language “Cet all this 
timeiy news”; and “pinpointed account of heavyweight 
reports”; and “Ask for it [the Transcript] at your Public 
Library (Exh. A to mov. affdvt.). 

And other ads state “you have a right to know” (Exh. 
C to mov. affdvt.). 

Plaintiff’s reports, like other matters which are said 
and done, are the essence of news. The large dailies 
quote from and paraphrase copyrighted reports such as 
plaintiffs on a regular basis. They do that because those 
dailies, like the Transcript, have the duty and obligation 
to report the news, without fear and favor. That is so 
because freedom of the press is justified by the public’s 
right to know. Here plaintiff is seeking the aid of the 
Court to suppress the news and deny to the public the 
right to know. 
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These news accounts of plaintiff’s reports are merely 
a small part of the total content of the Transcript. It 
publishes speeches, news articles, press conferences, edi- 
torials, articles relating to art, furniture, and the entire 
range of human activity. Thus it cannot be said that 
any particular items of news causes any particular seg- 
ment of society to purchase the Transcript. 

Moreover, the plaintiff is not trying to protect any 
proper interest in the copyrighted material. What plain- 
tiff is trying to protect is its claimed commission business ; 
but that is not a legitimate or proper interest protectible 
under the copyright laws. And plaintiff seeks to protect 
its commission business by stifling the press. 

The attempt here to protect plaintiff’s commission 
business—which does not from an~thing in this record 
need protection—through the guise of the copyright laws— 
is an attempt to utilize the copyright laws for improper 
purposes. This is made evident by the fact that the 
Transcript has published news accounts of hundreds of 
other copyrighted research reports issued by something in 
excess of 100 different firms. Nonetheless, plaintiff is the 
only one who has brought suit to suppress the publication 
of news accounts of its research reports. This would 
indicate that the other firms realize that these news ac- 
counts do not impair their commission basis; and even 
if they did, that would not be protectible under the copy- 
right laws. And further that there is a serious question 
as to whether or not these research reports are copy- 
rightable at all. Indeed, many of the firms forw. cd to the 
Transcript their copyrighted research reports so that the 
Transcript can publish news accounts thereof. 

There is no evidence that the research reports were 
reproduced for sale. Indeed, it appears from the moving 
papers that the opposite is true; they were reproduced 
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for purposes of obtaining commissions business resulting 
from the trading of securities with the plaintiff. I suggest 
therefore tha. plaintiff has no statutory right to obtain 
a copyright of these reports since they are clearly not 
lectures or similar production or a dramatic, musical or 
dramatico-musical composition; nor are these research 
reports a motion picture photoplay; or a photograph; or 
a motion picture; or a work of art or a plastic work or 
drawing. 

The only copies of the news accounts which the Tran- 
script has are those in the copies of the newspaper not 
sold and the typewritten news account sent to the printer. 
These news accounts are reproduced by photo-offset and 
the plate is then destroyed. Hence there are no plates 
or mats in existence. 

The application for a temporary injunction should be 
denied in all respects. 


(Sworn to by Richard A. Holman, July 16, 1976.) 
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21, 1976, in Support of Motion for Temporary In- 
junction. 


UNITED STATES DISTRICT COURT, 
Soutruern District or Niuw York. 
[Same Trruz.] 


State of New York, 
County of New York, ss: 


Roy L. Recozin, being duly sworn, deposes and says: 


1. I respectfully submit this supplemental affidavit in 
response to the affidavit of Richard A. Holman sworn to 
July 16, 1976, filed by defendants in the captioned matter, 
to point out a misstatement of fact on page 4 of Mr. 
Holman’s affidavit. 


2. With reference to defendants’ abstract of Wain- 
wright’s Basic Report dated June 15, 1976 concerning 
C.LT. Financial Corporation, Mr. Holman states that it 
“was delivered to plaintiff’s counsel before it was pub- 
lished” (Holman Aff’t p. 4). This is simply not correct. 
See paragraphs 11 through 13 and paragraph 16 of .ny 
affidavit sworn to July 9, 1976 and filed herein. We did 
not see a copy of the abstract before it was published in 
the July 5, 1976 issue of The Wall Street Transcript. 


3. Mr. Greenspoon’s letter to me dated June 25, 1976, 
a copy of which is attached as Exhibit H to my July 9, 
1976 affidavit, refers to his “digest” of the report con- 
eerning C.1.T. Financial Corporation but does not dis- 
close the contents of the “digest” nor was a copy of the 
“digest¥ enclosed with Mr. Greenspoon’s letter. 


(Sworn to by Roy L. Regozin, July 21, 1976.) 
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UNITED STATES DISTRICT COURT, 
SourHern District or New York. 
[Same TITLe. ] 


State of New York, 
County of New York, ss: 


Rozsert L. Meyer, being duly sworn, deposes and says: 


1. I respectfully submit this supplemental affidavit in 
support of Wainwright’s motion for a preliminary in- 
junction against the defendauts herein, to point out mis- 
statements of fact contained in the affidavit of Richard 
A. Holman, sworn to July 16, 1976 aud filed by defend- 
ants herein. 


2. Mr. Holman states in his July 16, 1976 affidavit that 
“plaintiff does not sell its research reports” (p. 5, 1G) 
and that “[t]here is no evidence that the research reports 
were reproduced for sale” (p. 15). I very clearly state 
in my affidavit sworn to July 9. 1976 and filed herein 
that “Wainwright does not give away its Research Re- 
ports” (§17) and that the “Research Reports are, in my 
opinion, the reason Wainwright is able to obtain and keep 
its institutional clients” (16). As indicated on page 3 
of Mr. Regozin’s letter dated June 30, 1976 to Mr. Green- 
spoon, a copy of which is attached as Exhibit I to Mr. 
Regozin’s July 9, 1976 affidavit filed herein, Wainwright 
sells its Research Reports for brokerage commissions as 
well as for cash. 


3. The practice of selling research for “soft” (z.e., 
commission) dollars is well recognized in the securities 
industry. Tn fact, Congress recently enacted Section 28(e) 
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of the Securities Exchange Act of 1934 in order to pro- 
tect fiduciaries and money managers, in certain instances, 
where they choose to “pay-up” for research, i.e., elect 
to pay higher commissions in return for receipt of re- 
search reports. Clients of Wainwright are willing to pay 
Wainwright’s commission rates, rather than do business 
with so-called “discount” houses, primarily as a result 
of their desire to obtain the valuable Wainwright Re- 
ports. 


. Thus, Wainwright does indeed “sell” its Research 
Reports for commission dollars. If the amount of com- 
mission business generated by a particular client <irops be- 
low an acceptable level, Wainwright no longer supplies 
its Research Reports to such client without an additional 
charge. If the client still wishes to receive the Reports, 
it must pay Wainwright cash in lieu of commission dol- 
lars for them. 


5. In addition, upon request Wainwright sells individ- 
ual Research Reports to non-clients. 


6. Wainwright has alsc entered into a test marketing 
agreement with Find/SVP pursuant to which Find/SVP 
offers for sale copies of Wainwright’s Research Reports 
selected by them. Wainwright receives a portion of the 
price paid to Find/SVP for such Reports. 


7. There can be no question that Wainwright sells its 
Research Reports; in fact, such sales are the life blood 
of Wainwright’s business. 


8. I note that within the past year, two Divisions of 
the Securities and Exchange Commission have on sep- 
arate occasions requested to be placed on Wainwright’s 
mailing list for its Research Reports. In both instances 
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Wainwright indicated that it would be willing to sell its 
Research Reports to the Securities and Exchange Com- 
mission, but would not expect to provide the Reports free 
of charge. In both instances Wainwright was advised 
that the policy of the Securities and Exchange Commis- 
sion and budgetary considerations precluded the purchase 
of research reports. 


9. IT submit the foregoing information to insure that 
the record is clear, but I understand that it is not neces- 
sary to sell ecpies of a Report in order to obtain copy- 
right protection for it, bu. rather that all that is neces- 
sary is that the Reports be published within the meaning 
of the Copyright Act with the required copyright notice 
on each copy published. 


10. The next matter I wish to respond to is one which 
does not appear to be at all germane to an action for 
copyright infringement and unfair competition, but which 
has been raised by defendants. Mr. Holman states that 
“plaintiff is using inside information not generally avail- 
able to the public.” (Holman Aff’t, p. 12). This simply 
is not true. Wainwright is well aware of its obligations 
under the securities laws and, in particular, of the need 
for full and timely disclosure of corporate information to 
all concerned on a concurrent basis. Wainwright does 
not use “inside information” in its Research Repor.« 


11. As I indicate in paragraph 9 of my July 9, 1976 
affidavit, the final draft of a Basie Report is circulated 
“to members of the management of the company or com- 
panies concerned for comments.” The purpose of this 
procedure is to insure that there are no factual misstate- 
ments in the Report. 
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12. I will not respond to the legal conclusions set forth 
on pages 7 through 10 of Mr. Holman’s July 16, 1976 
affidavit, concerning the copyrightability of Wainwright’s 
Research Reports, as this matter is covered in our Mem- 
orandum and Reply Memorandum. How2ver, | do wish 
to make it clear for the record that Wainwright’s Specia! 
Report dated April 30, 1976, concerning Ka:tman Kodak 
and Polaroid Corporation, sets forth the results of ex- 
periments paid for by Wainwright, involving the types 
of cameras and film discussed in the Special Report. 


13. Because of the crucial importance of Wainwriglit’s 
Research Reports to Wainwright’s operations (see {4 
and 16 of my July 9, 1976 affidavit), it is most important 
to Wainwright that its Reports be presented to the public 
in forms acceptable to it. Defendants published Wain- 
wright’s name and the name of the securities analysts 
who prepared the Research Reports in connection with 
abstracts which, according to Mr. Holman, do not “pur- 
port to provide a complete statement of plaintiff’s analy- 
sis” (Holman Aff’t, p. 11). Wainwright, not defendants, 
should be the judge of what versions of its Research 
Reports should be released to the public. That is one rea- 
son why Wainwright copyrighted its Research Reports. 


14. It is not a “contradiction in terms” as alleged by 
Mr. Holman (Holman Aff’t, p. 11) that defendants’ pub- 
lication of abstracts of Wainwright’s Research Reports 
damages both Wainwright’s goodwill and its reputation. 
Damage is done to Wainwright’s goodwill because Wain- 
right’s competitors in the brokerage business and poten- 
tial institutional clients, as well as the general public, 
can make investment decisions on the basis of the pro- 
jections, analysis and conclusions set forth in the ab- 
stracts of Wainwright’s Research Reports published by 
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defendants without feeling any obligation or need to 
come to Wainwright, and because Wainwright’s institu- 
tional clients may give business to other brokerage houses 
because they are upset about the publication of the ab- 
stracts by defendants. At the same time, Wainwright’s 
reputation is damaged because the projections, analysis 
and conclusions set forth in the Research Reports de- 
pend upon the assumptions made and stated therein and 
to the extent such assumptions, projections, analysis and 
conclusions are only partially disclosed or not disclosed 
at all in the abstract, persons who critically read the 
abstract can misinterpret the viewpoint of the securities 
analyst as expressed in the Research Report and con- 
elude that the analyst did an incompetent job. Whether 
persons rely on the abstracts for their investment de- 
cisions, or form unfavorable opinions about Wainwright 
or the securities analysts on the basis of the contents 
of the abstracts, Wainwright is clearly damaged by the 
publication of such abstracts. 


15. Mr. Holman asserts that Wainwright is the only 
person who has sued defendants for copyright infringe- 
ment in connection with the publication of abstracts of 
research reports, although “the Transcript has published 
news accounts of hundreds of other copyrighted research 
reports issued by something in excess of 100 different 
firms.” (Holman Aff’t, pp. 14, 15) Mr. Holman’s state- 
ment is irrelevant to a determination of the merits of 
Wainwright’s claims herein. However, what it does indi- 
cate is that Wainwright is different from most other brok- 
erage houses in that it depends almost exclusively upon 
its research operations for its continued existence . (See 
74 of my July 9, 1976 affidavit.) The crucial importance 
to Wainwright of its Research Reports clearly establishes 
the need for the relief requested herein. 
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ConcLusION 


For the foregoing reasons, as well as those set forth 
in my July 9, 1976 affidavit and the other papers filed 
by plaintiff herein, Wainwright respectfully requests that 
a preliminary injunction be issued prohibiting the defend- 
ants during the pendency of this action from publishing, 
selling, marketing, or otherwise disposing of any copies 
of any abstracts of copyrighted Wainwright Research Re- 
ports and from infringing in any manner Wainwright’s 
copyrights in the Research Reports, copies of which are 
atiached to the Complaint herein as Exhibits A, D, F. H 
and J. 


(Sworn to by Robert L. Mever, July 21, 1976.) 
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Letter From Eaton, VanWinkle & Greenspoon, Dated 
July 26, 1976, and Enclosure in Opposition to Mo- 
tion for Temporary Injunction. 


EATON, VAN WINKLE & GREENSPOON 
600 Third Avenue 
New York, N. Y. 10016 


July 26, 1976 


Hon. Morris E. Lasker 

United States District Judge 
United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 10007 


Re: Wainwright v. Wall Street Transcript 
76 Civ. 3053 (MEL) 


Dear Judge Lasker: 


We enclose herewith what we consider clearly permis- 
sible matters for a newspaper to publish in connection 
with Wainwright’s copyrighted material. In this con- 
nection, we do not believe that these permissible matters 
are the outer limits of fair use or fair comment but are 
clearly within such outer limits. We have not attempted 
to define the outer limits because we find the limits so 
elusive. 


In this connection Wainwright’s counsel suggested that 
in order to publish a news account of copyrighted ma- 
terial there had to be independent work performed by 
the newspaper, presumably meaning research outside of 
the copyrighted material itself. We do not believe that 
that is an accurate statement of the law. since many, if 
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not most, book reviews touch only on the book itself and 
do not go outside of the book. In other words, independ- 
ent work, if such be required, is tne reading of the book 
or the Wainwright copyrighted report. 

We respectfully submit that no injunction at all should 
ssue because we do not believe that Wainwright has in- 
troduced sufficient evidence to meet the test laid down by 
your Honor in the Worth case. 

Moreover, we believe that none of the news accounts 
published by the Transcript has gone beyond the elusive 
limits of fair use or fair comment. 

T am sending a copy of this letter and of the enclosure 
to Wainwright’s counsel, which they will probably re- 
ceive before this letter is delivered to the Court. 


Respectfully yours, 
SAMUEL N. GREENSPOON 


SNG/fd 
Enclosure 
«@: Cashill, Gordon & Reindel, Esqs. 


List of Permissible Matters 


1. The Transcript’s news account may be a summary of 
the Wainwright copyrighted report, with brief quo- 
tations therefrom. The word “summary” is used 
herein as defined in the Oxford Universal Dictionary 
(p. 2076) as containing or comprising the chief points 
or the sum and substance of a matter. 


ce 


Let 
2 


202a 


ter From Eaton, VanWinkle & Greenspoon, Dated July 
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~~) 


. The Transcript may distil! from the copyrighted re- 
port its ideas, themes and conclusions and publish 
the Transcript’s distillation thereof, together with a 
quote or paraphrase of limited portions to support the 
Transcript’s distillation thereof. 


The Transcript may utilize any and all commonly 
used expressions even though contained in the re- 
search report; e.g. such expressions as “short-term 
interest rates”; “profit and loss”; “earnings”; “price- 
earnings ratio”; and similar commonly used expres- 


sions. 


The Transcript may publish any and all facts set 
forth about the company or companies or industry 
which were included in the research report, provided 
such facts originate with the company or companies 
or industry involved or which are otherwise taken 
from public records by Wainwright; including any 
expression contained in these public records which 
are contained in the Wainwright report. 


The Transcript’s account shall include the name of 
Wainwright as issuer of the research report, the 
name of the actual author if appended to the report, 
the date of the report, the name of the company or 
companies mentioned in the report, the name or names 
of any subdivision of the company mentioned in the 
report, the price of the stock, the exchange on which 
it is traded. 


SAMUEL N. GREENSPOON 
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1976, in Support of Motion for Temporary Injunc- 
tion. 


CAHILL GORDON & REINDEL 
Eighty Pine Street 
New York, N. Y. 10005 
Telephone 212-825-0100 
Telex 127068 


July 27, 1976 


Re: H. C. Wainwright & Co. v. Wall Street 
Transcript Corporation and Richard 
A. Holman 
76 Civ. 3053 (MEL) 


Dear Judge Lasker: 


On behalf of plaintiff, H. C. Wainwright & Co., we 
respectfully submit the enclosed proposed Preliminary 
Injunction pursuant to your request at the hearing of 
Wainwright’s motion for a preliminary injunction held on 
July 22, 1976. 

The proposed Preliminary Injunction enjoins publica- 
tion by defendants of the abstracts of Wainwright’s copy- 
righted Research Reports which are at issue herein, of 
any additional abstracts of any of Wainwright’s copy- 
righted Research Reports presented in the format of the 
feature “Wall Street Roundup” of The Wall Street Tran- 
script, and of any other infringements of Wainwright’s 
copyrights in its Research Reports. 

We submit that such an injunction is necessary to pro- 
tect Wainwright against future infringements by defend- 
ants during the pendency of this action, particularly in 
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light of the cunteuts of Mr. Greenspoon’s letter to you 
dated July 26, 1076, a copy of which we received this 
morning. 

Defendants once again assert that all of their abstracts 
at issue herein are protected by the fair use doctrine 
and now contend that reading a copyrighted Wainwright 
Research Report is sufficient “independent work” to bring 
an abstract of such Report within the limits of fair use. 
Such a contention is patently absurd. If it were correct, 
anyone who read a book could publish another version 
of it without infringing the author’s copyright, contrary 
to Section 1(b) of the Copyright Act, 17 U.S.C. $1(b). 

It has heen the law since 1897 that merely taking from 
a copyrighted work constitutes infringement regardless 
of any similarity of language. West Pub. Co. v. Lawyers’ 
Cooperative Pub. Co., 79 F. 756 (2d Cir. 1897), cited 
at pages 18-19 of plaintiff’s Memorandum filed on July 9, 
1976. At most, defendants’ abstracts constitute deriva- 
tive works which, under Section 7 of the Copyright Act, 
17 U.S.C. $7, can only be produced with Wainright’s con 
sent as the owner of the copyrights in its Research Re- 
ports. 

It is significant that the only example of fair use 
cited by Mr. Greenspoon in his July 26, 1976 letter is that 
of a book review. A book review involves critical evalu- 
ation of the contents of the book and the style in which 
it is written. This is the element of independent effort 
which ean bring a book review within the limits of fair 
use of the book. Defendants, on the other hand, eschew 
any intent or attempt to critically evaluate Wainwright’s 
Research Reports. Defendants merely publish abstracts 
of such Reports. 


} 
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It is now clear beyond all doubt that defendants in- 
tend to persist in pressing their right to publish ab- 
stracts of Wainwright’s copyrighted Research Reports al- 
though they are aware of Wainwright’s copyright claims. 
Under these circumstances, a preliminary injunction is 
required to protect plaintiff during the pendency of this 
action. 

Should your Honor desire to receive proposed Findings 
of Fact and Conclusions of Law, we shall be pleased 
to submit them to assist the Court. 

A copy of the enclosed proposed Preliminary Injune- 
tion together with a copy of this letter is presently being 
delivered by hand to Samuel N. Greenspoon, Esq., of the 
firm of Eaton, Van Winkle & Greenspoon, counsel for de 
fendants. 


Respectfully submitted, 
/s/ ROY L. REGOZIN 
The Honorable Morris E. Lasker 
United States District Judge 
U. S. Court House 


Foley Square 
New York, New York 10007 


ec: Samuel N. Greenspoon, Esq. 
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UNITED STATES DISTRICT COURT, 
Soutrnern Disrricr or New York. 
[Same Tre. | 
The Answer 
First Defense 


1. Defendants deny each and every allegation of the 


complaint except as expressly admitted or otherwise de 


nied as follows: 


Paragraph of Complaint Specific Response 
LZ a & Admit 


5 and 6 Deny that they have knowledge or infor 
mation sufficient to form a belief as to the 
truth thereof. 

Deny that they have knowledge or infor 
mation sufficient to form a belief as to the 


truth of the first two sentences. 


8, 9 and 10 Deny that they have knowledge or infor- 
mation sufficient to form a belief as to 
the truth thereof. 

Admit that a copy of a Special Report 
is attached to the complaint as Exhibit A. 


14 Admit that a copy of a Certificate is made 
a part of Exhibit A to the complaint. 


15 and 16 Deny on information and belief. 
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Paragraph of Complaint Specific Response 


17 


IS 


24 and 25 


33 and 34 


35 


Admit that a copy of defendants’ news 
account is attached to the compla: it as Ex- 
hibit B. 


Admit that a copy of plaintiff’s letter dated 
May 27, 1976 is attached to the complaint 
as Exhibit C. 

Admit that a copy of a Basie Report is 
attached to the complaint as Exhibit D. 


Admit that a copy of the Certificate is 
made a part of Exhibit D to the complaint. 


Deny on inform: ind belief. 


Admit that a copy of defendants’ news ac- 
count is attached to the complaint as Ex 
hibit E. 

Admit that a copy of Wainwright’s letter 
is attached to the complaint as Exhibit C. 
Admit that a copy of a Special Report is 
attached to the complaint as Exhibit F. 
Admit that a copy of the Certificate is 
made a part of Exhibit F to the com 
plaint. 


Deny on information and belief. 


Admit that a copy of defendant’s news ac 
count is attached to the complaint as Ex 
hibit G. 


Admit that a copy of plaintiff’s letter is 
attached to the complaint as Exhibit C. 


Admit that a copy of the Special Report is 
attached to the complaint as Exhibit H. 


. 
Y 
é 


208a 


Answer, Dated July 28, 1976 


i aragraph of Complaint Specific Response 

4] Admit that a copy of the Certificate is 
made a part of Exhibit H to the complaint. 

+2 and 43 Deny on information and belief. 

od Admit that a copy of Wainwright’s letter 
is uttached to the complaint as Exhibit 
C. 

45 Admit that a copy of defendants’ news 
account is attached to the compiaint as Ex- 
hibit I. 

48 Admit that a copy of the Basic Report 
is attached to the complaint as Exhibit 
J. 

50 Deny that they have knowledge or infor- 


mation sufficient to form a belief as to the 
truth of the last sentence thereof. 


51 and 52 Deny on information and belief. 
fe Admit that on or about June 23, 1976 


counsel for defendants telephoned counsel 
for Wainwright and disclosed in the course 
of the conversation that he was preparing 
or had prepared an accorvnt of Wain- 
wright’s Basie Report concerning CIT Fi- 
nancis. Corporation which counsel for de- 
fendants asserted was well within the 
boundaries of fair use or fair comment. 


54 Admit that « copy of plaintiff’s June 24, 
1976 letter is attached to the complaint as 
Exhibit K and that the said letter set 
forth plaintiff’s position that ar ything pub- 
lished bv the defenda~‘s of « sopyrighted 
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Paragraph of Complaint Specific Response 


Wainwright research report constituted an 
infringement of Wainwright’s copyright 
therein. 


Admit that a copy of defendants’ news 
account is attached to the complaint as Ex- 
hibit L. 


Second Defense 


2. The news accounts published by the defendants of 
plaintiff’s purported copyrighted material are protected 
by the First Amendment to the United States Constitu- 
tion and any restraint against the publication of said 
news accounts constitutes a prior restraint barred by 
the First Amendment to the United States Constitution. 


Third Defense 


3. On information and belief, the plaintiff receives con- 
fidential and insider information from companies which 
is not made available to the public generally; and the 
plaintiff utilizes this confidential and insider informa- 
tion in its alleged copyrighted material; and the plaintiff 
is here seeking to deprive the general public of this 
information which the general public has a right to know; 
and the plaintiff is asking this Court to aid it in viola- 
tion of the Securities Acts; and thus has unclean hands 
and may not recover herein. 


Fourth Defense 


4. The news accounts published by the defendants are 
well within the limits of fair use and fair comment, and 
inform the public of matters as to which there is a gen- 
eral interest. 
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5. Plaintiff’s research reports utilize matters and facts 
which are in the public domain; and which, on infor- 
mation and belief, are gleaned from public records and 
much of which is a mere repetition of the artistic ex- 
pression contained in documents which are in the public 
domain and which are public records; and accordingly 
the research reports are not copyrightable in whole or 
in part. 


Sixth Defense 


6. The research reports are not published for sale and 
hence are not copyrightable at all by reason of Sections 
12 and 5 of 17 U.S.C.; and on information and _ belief 
the plaintiff is seeking to utilize the copyright laws for 
the suppression of information of value to the general 


public and for purposes not authorized by the copyright 
laws. 


Seventh Defense 


7. The defendants publish their news accounts of plain- 
tiff’s research reports with full attribution to the plaintiff 
and to the actual author thereof; are not in competition 
with the plaintiff; and accordingly there is no unfair 
competition. 


EATON, VAN WINKLE & GREENSPOON 
Attorneys for Defendants 
By Samue. N. GrEENSPOON 
A member of the firm 
600 Third Avenue 
New York, New York 10016 
867-0606 
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UNITED STATES DISTRICT COURT, 
SoutHerRN District or New York. 


Appearances: 


Cahill, Gordon & Reindel, Esqs., 80 Pine Street, New 
York, New York 10005, Attorneys for Plaintiff, Of Coun- 
sel: Stephen A. Greene, Esq., Roy L. Regozin, Esq., Ira 
A. Finkelstein, Esq., Helene Fromm, Esq. 

faton, Van Winkle & Greenspoon, Esqs., 600 Third 
Avenue, New York, New York 10016, Attorneys for De- 
fendants. 


Lasker, D. J.: 


H. C. Wainwright & Co. is engaged in the securities 
business as a broker. As an important adjunct to its 
brokerage business, Wainwright has for nearly forty 
years provided financial research for its clients. The 
roster of those it currently serves numbers more than 900 
including most major banks, insurance companies, mutual 
funds, investment counselors, and pension funds in a 
variety of countries. 90% of Wainwright’s revenues and 
even more of its profits are earned from the research 
which it distributes, and to perform which it retains a 
staff of 80 professionally trained persons. 

Wainwright regularly furnishes its clients with detailed 
and analytical “Research Reports” relating to some 30 in- 
dustrial areas and 275 industrial, financial, utility and 
railroad corporations which represent a “broad cross-sec- 
tion of the economy of the United States, and, as meas- 
ured by capitalization, account for the bulk of the market 
value of a typical institutional equity portfolio.” 

Wainwright copyrights each of its reports by registra- 
tion with the Register of Copyrights, affixing the classic 


1Affidavit of Robert L. Meyer, July 9, 1976. 
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“(ec)”, its name and the year at the bottom of the first 
page of each report and adding the notice “All rights 
reserved. No portion of this report may be reproduced 
in any form without prior written consent.” There is no 
doubt that if Wainwright’s reports are copyrightable—a 
point which Wall Street Transcript Corporation ques- 
tions—they have been copyriviited. 

The Wall Street Transcript is published weekly. Among 
its features is the “Wall Street Roundup” which consists 
largely, if not exclusively, of abstracts of reports pre- 
pared by institutional and business researchers. It ad- 
vertises itself to the financial world as a purveyor of in- 
stitutional research reports in abstract form. The an- 
nouncements appearing in the widely read and respected 
Barron’s for October 27, 1975 and July 5, 1976 are typical. 
They advise the reader that the Transcript will furnish 
him: 


“Wat leading investment houses across the 


country are saying to their big institutional clients 
—the big banks, insurance companies, funds, and 
important foreign clients.” (October 27, 1975) (Re- 
gozin Affidavit, Page 3) 


“. .. now you can read 1,000 pages of institutional 
research in 30 minutes! First thing each week, The 
Wall Street Transcript brings you a fast-reading, 
pinpointed account of heavyweight reports from the 
top institutiona! research firms. 

“Our Wall Street Roundup will save you hundreds 
of hours of reading; report to you the highlights 
of thousands of institutional-level research reports 
each year; and index every bit of it for you, imme- 
diately and continuously, for use whenever you want 
it. In addition, every account will give you full de- 
tails as to who wrote the report, the date and the 
original length. . . .” (Regozin Affidavit, Page 2) 
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For several months’ prior to the commencement of this 
suit, the Transcript has published a number of abstracts 
of Wainwright reports. These include the reports on FMC 
Corp., Overnite Transportation, Mcnsani» Company, East- 
man Kodak, Polaroid Corporation and C.I.T. Financial 
Corporation. Promptly after learning of the publications, 
Wainwright protested in writing to the Transcript that 
they violated Wainwright’s copyrights. Counsel for the 
parties attempted responsibly but unsuccessfully to reach 
agreement as to their respective rights. This suit followed. 

Wainwright claims that the publication of the Tran- 
script constitutes actual or substantial copying of its re- 
ports in violation of 17 U.S.C. §1 et seq., as amended, 
(1970) and moves for a preliminary injunction restraining 
the Transcript from infringing Wainwright’s copyrights. 
The Transcript argues that: 1) Plaintiff’s research re- 
ports are not subject to copyright; 2) its abstracts furnish 
the publie information which it has “a right to know”, and 
that they are accordingly protected by the First Amend- 
ment; 3) Wainwright is not entitled to protection be- 
cause by this suit it seeks to suppress “inside information” 
in violation of the rule established ny such cases as S. E. C. 
v. Texas Gulf Sulphur Co., 401 F. 2d 833 (2d Cir. 1968), 
and 446 F. 2d 1301 (2d Cir. 1971), cert. denied, 404 U. S. 
1005 (1972); and 4) under the doctrine of “fair use” the 
Transcript has the right to publish abstracts of Wain- 
wright’s reports. We find none of the Transcript’s con- 
tentions to be sound and accordingly grant Wainwright’s 
motion for preliminary relief. 


*It is not clear from the moving papers precisely when the 
Transcript first published abstracts of Wainwright’s reports. The 
earliest date indicated is ‘‘May 1976.’’ (Regozin Affidavit, Para- 
graph 5.) 
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Citing such decisions as Marvin Worth Productions v. 
Superior Films Corp., 319 F. Supp. 1269 (S.D.N.Y. 1970) ; 
Norman v. Columbia Broadcasting System, 333 F. Supp. 
788 (S.D.N.Y. 1971), and Dellar v. Samuel Goldwyn, 150 
F. 2d 612 (2d Cir. 1945), the Transcript argues that: 


“.. matter which lacks originality and [includes | 
facts as such are not copyrightable” 


and adds 


“nor are plaintiff’s conceptions, viewpoints or 
ideas embodied in its research report within the 
scope of copyright protection.” 


The difficulty with the Transcript’s position is that the 
proposition of law which it states correctly does not apply 
to the facts of the case. Wainwright’s reports, detailed 
excerpts of which appear below, clearly do not lack origi- 
nality, and its original analyses and conclusions are with- 
out question entitled to copyright protection. The decisions 
on which the Transcript relies do not hold that such ma- 
terial may be freely copied, as the Transcript claims, but 
rather, as is explained in detail in part IV below, that a 
copyright does not grant its holder a monopoly of dis- 
cussion of the underlying subject matter. Thus, for ex- 
ample, while an historian may not simply rewrite a copy- 
righted book, he is free to cover the same subject matter 
in a hook growing out of his own independent research. 
The Transcript does not claim to have conducted any in- 
dependent research in preparation of its abstracts. To 
the contrary, it blandly asserts the unsupportable propo- 


sition that “. . . independent work, if such be required, is 
the reading of the ... Wainwright copyrighted report.” 


“Letter of Samuel M. Greenspoon, attorney for the Trans- 
cript, to the Court dated July 26, 1976. 
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Such a theory, if validated, would make a shambles of the 
copyright law; copyright would dissolve upon the mere 
reading of the protected material, and protection would be 
a chimera. Neither the Constitution nor the statute con- 
templates such evanescent or worthless protection. 

Nor is there merit to the Transcript’s subordinate 
arguments that Wainwright’s reports do not meet the 
requirements of the statute because they are neither sold, 
nor works not reproduced for sale within the meaning of 
17 U.S.C. $12, or that they do not fall within “Class (a)” 
of 17 U.S.C. $5 in which their certificates of registration 
classify them. The affidavit of Robert L. Meyer, a part- 
ner in Wainwright and its Director of Research, clearly 
establishes at Paragraphs 2-8 that furnishing the reports 
is part of the service for which Wainwright charges a cost 
to its clients. Moreover, the statute does not require a 
literal sale, but may be satisfied by a lease, loan or gift 
of the copyrighted material. See, e. g., Bartok v. Boosey 
d Hawkes, Inc., 523 F. 2d 941, 945 (2d Cir. 1975). Even 
advertising handouts and illustrations in a catalogue are 
protected. Bleistein v. Donaldson Lithographing Co., 
188 U. S. 239 (1903); Lin-brook Builders Hardware v. 
Gertler, 352 F. 2d 298 (9th Cir. 1965). 

There is no greater merit to the claim that the reports 
are not “books” within the meaning of subdivision (a) 
of 17 U.S.C. 35. Tf they are not—and they appear to 
be in every respect except the most literal—they are “com- 
posite works” or “other compilations”. Even greeting 
eards are registrable under Class (a), Roth Greeting 
Cards v. United Card Co., 429 F. 2d 1106, 1110 (9th Cir. 
1970), as are machine-scorable answers sheets to tests. 
Harcourt, Brace & World, Inc. v. Graphic Controls Corp., 
329 F. Supp. 517 (S.D.N.Y. 1971). Moreover, the copy- 
right office’s grants of certificates of registration to the 
plaintiff indicate that it construes the statute to cover the 
reports. 
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The Transcript asserts that it is a newspaper and that 
in furnishing its readers abstracts of business and in- 
dustrial reports it is merely giving them the news. More 
particularly, it claims that the First Amendment, espe- 
cially as its reach has been construed in the recent de- 
cisions of the Supreme Court in Buckley v. Valeo, U. 
S. , 4 US.L.W. 4127 (January 30, 1976), and Vir- 
ginia State Board of Pharmacy v. Virginia Consumer 
Council, LS. , 44 U.S.L.W. 4686 (“May 24, 1976), 
assures the publie’s “right to know” the information con- 
tained in the Wainwright reports. 

The Transcript’s ingenious designation of the reports as 
news is faulty. While the fact of Wainwright’s issuing 
a report on a particular company or industry, and perhaps 
whether it was favorable or unfavorable, bullish or bear- 
ish, may be news, the precise contents of the report are 
not news—at least if the term is meant to indicate that the 
material, as is the case of true “news,” is in the public 
domain. The original analytical contents, the style, im- 
pressions, estimates, assessments and appraisals of the 
reports are protected, as is the particular expression of 
the facts. The public has a right to know the facts, but 
does not have a right to know them in the particular form 
in which an author assembles and expresses them. 

As to the Transcript’s claim that the First Amendment 
protects the publication of its abstracts, one could dispose 
of the argument as Judge Croake did in McGraw-Hill v. 
Worth Publishers Inc., 335 F. Supp. 415, 422 (S.D.N-Y. 
1971) by saying: 


“Defendants’ First Amendment argument, in so 
far as it is distinguishable from their claim of 
fair use, can be dismissed as flying in the face of 
established law. See U. S. Const. Art 1, 68: 17 
USC. $81, ef seqg., 112.” 
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Judge Zampano put it nearly as concisely in Robert 
Stigwood Group Ltd. v. O’Reilly, 346 F. Supp. 376, 383 
(D. Conn. 1972), aff'd, No. 72-1826 (2d Cir., May 30, 
1973) : 


“The short answer to the defendants’ absolutist 
approach to the meaning of the First Amendment 
is that it is simply not the law. Were the First 
Amendment to be applied literally, our statutes 
pertaining to perjury, obscenity, mail fraud, among 
many other, would constitutionally fall.” 


A further comment is in order. The tension between the 
First Amendment and the copyright statute which the 
Transcript professes to discern in such cases as this does 
not exist. It does not exist because the doctrine of fair 
use, discussed below, has been precisely contoured by the 
courts to assure simultaneously the publie’s access to 
knowledge of general import and the right of an author 
to protection of his intellectual creation. 


III. 


Relying solely on the decisions in S. E. C. v. Texas 
Gulf Sulphur Co., supra, the Transcript contends that “it 
is a violation of law to utilize insider information in such 
a way that the general public is excluded therefrom and 
only plaintiff’s customers receive the benefits therefrom.” 

Even if this characterization of the Texas Gulf rule, 
a case relating only to the purchase of securities, were 
not over generalized, it would not be applicable to the 
ease at hand. 

In the first place nothing in the record supports the un- 
founded claim that inside information is used in prepara- 
tion of or is included in the reports. The allegation of 
such use springs full blown from, and only from, the 
Transcript’s memorandum in opposition, and is eategori- 
eally denied in Wainwright’s reply memorandum with 
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references to Meyer's affidavit at Paragraph 10, which in 
turn refers to various reports which are exhibits to the 
complaint. Nothing contained in them appears to support 
the Transcript’s claim and the Transcript has filed no 
affidavit on the motion, nor furnished any material con- 
roverting Wainwright’s categorical denial of the use of 
inside information. 

Furthermore, there is serious doubt whether, under 
the holding in Blue Chip Stamps v. Manor Drug Stores, 
421 U. S. 723 (1975), defendants have standing to assert 
the defense of the violation of the securities laws which 
they claim. 


IV. 


“ ‘Fair use’ is a privilege in others than the owner 
of a copyright to use the copyrighted material in 
a reasonable manner without his consent, notwith- 
standing the monopoly granted to the owner i“ 
Ball, Copyright & Literary Property 260 (1944). 


The Transcript’s major position is anchored in the 
theory of fair use. 

The leading case on the subject in this Cireuit is Rose 
mont Enterprises, Inc. v. Random House, Inc., 366 F. 2d 
303 (2d Cir. 1966). There Judge Moore explained at 
page 307 that: 


“The fundamental justification for the privilege 
lies in the constitutional purpose in granting copy- 
right protection in the first instance, to wit, ‘To 
Promote the Progress of Science and the Useful 
Arts’ U. S. Const. Art. 1 §9. (Citations omitted) 
To serve that purpose, ‘courts in passing upon par- 
ticular claims of infringement must occasionally 
subordinate the copyright holder’s interest in a 
maximum financial return to the greater public in- 
terest in the development of art, science and in- 
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dustry’ Berlin v. E. C. Publications, Inc., 329 F. 2d 
541, 544 (2d Cir. 1964).” 


The classic instances in which courts have permitted 
authors to use excerpts from a copyrighted work without 
the consent of the copyright owner are those of literary 
criticism and parody ef the copyrighted work, history and 
liography. 


ys 


“The cases and commentaries attempting to de 
fine the quicksilver content of ‘fair use,’ althoug] 
varying and overlapping in their definitions, appear 
to agree that at least four tests are appropriate to 
determine whether the doctrine applies: (1) Was 
there a substantive taking, qualitatively or quan 
titatively? 


th 


he taking materially reduce the demand for the 


(2) If there was such a taking, did 


original copyrighted property? (3) 2.2 1B iloes 
t} 


he distribution of the material serve the publie in 


terest in the free dissemination of information? And 


(4) does the preparation of the material require 
tha 1 , 


se of prior materials dealing with the same 
matter.” Marvin Worth Productions v. 

ior Films Corp., 319 F. Supp. 1269, 1274 (S. 
4s rf. (91033 

‘Similar factors. declared to be a codification of existing 

aw are included in §107 of S. 1361, The General Revision of 

the Copyright Law pending before Congress. They are 


1) the purpose and character of the use 
2) the nature of the copyrighted work 


: e amount and substantiality of the portion used in 
relation to the copyrighted work as a whole; and 


4) the effect of the use upon the potential market for 
or value of the copvrighted work 
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Judged by these criteria the Transcript’s abstracts do 
not constitute a fair use of Wainwright’s reports. The 
takings have been substantial in quality, and absolutely, 
if not relatively substantial in quantity. Compelled by 
their very raison d’etre to present the essence of the 
Wainwright reports the Transcript abstracts suck the 
marrow from the bone of Wainwright’s work without even 
the assertion of anv independent research by the Tran 
script. There is, by the nature of an abstract, a special 
concentration on analyses, projections and conclusions: 
the eatest value. Moreover, while the 
takings are not great in relation to the length of the re 
ports they are nevertheless absolutly substantial in quan 
tity. 


elements of er 


The following examples are typical of the takings, and 
illustrate particularly well the remarkable extent of copy 
ing: 


Abstract 


“. . . 1976 prospects are 
strengthened by the magni- 
tude of the increase in in- 


Special Report 


“The first of the “surprises” 
alluded to above that 
strengthen 1976 prospects is 


dustrial and agricultural the magnitude of the in- 
chemical earnings in last crease in industrial and ag- 


year’s recessionary environ- 
ment.” 


ricultural chemical earnings 
in last year’s recessionary 
environment.” (p. 1) 


“And second, he says that “The second development 


likely to aid comparisons 
this year was the surpris- 
ingly limited extent to which 
the Fiber Division’s losses 
shrank last year.” 


likely to aid comparisons 
this year was the surpris- 
ingly limited extent to which 
the Fiber Division’s losses 
shrank last year. 


2) 


” (p, 
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Abstract 


+ 


.. one of the most hopeful 
developments in recent 
years was the decision by 
management last year to at 
tempt to negotiate sale of 
the Fiber Division.” 


*... the company could wind 
up with possibly $100 mil!- 
lion, plus a tax writeoff and 
a sizeable one-time charge 
against earnings.” 


“ 


the company is now 
far enough along on the 
learning curve that addi- 
tional cost overruns, if any, 
will be small, the major in- 
cremental financial cost to 
FMC will lie in the deter- 
mination of what share of 
the present unreserved over- 
run is the company’s respon- 
sibility.” 


“Trantum estimates that 
Overnite Transportation 
will earn $3 a share this 
year, compared with $2.03 
in 1975 and $2.78 in 1974.” 


Special Report 


. one of the most hopeful 
developments at FMC in re- 
cent years was the decision 
reached by managemett late 
last year to attempt to ne- 
gotiate sale of the Fiber Di- 
vision. ... (p. 4) 


FMC would wind up 
with possibly $100 million, 
plus a tax writeoff and a 
sizeable one-time charge 
against earnings.” (p. 6) 


“... the company i now far 
enough along on the learn- 
ing eurve tnat additional 
cost overruns, if any, will be 


small, and that the major 
incremental financial eost to 
FMC will lie in the deter- 
mination of what share of 
the present unreserved over- 
run is the eompany’s re- 
sponsibility.” (p. 7) 


“Earnings 
Dee. 31) 
Actual 1974 . $2.78 per share 
Actual 1975 . $2.03 per share 
Estimated 1976. $3.00 per 
share (p. 1) 


(Years ending 
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Abstract 


“Productivity gains are 
being realized, he believes, 
and a favorable earnings 
trend should be maintained 
this year, with additional 
gains in 1977 as a result of 
recent additicns to route au- 
thority and plans for de- 
veloping new business be- 
tween Ohio and the South- 
east.” 


“As for the longer term, 
Trantum says management 
must take several steps to 
improve its uneven earn- 
ings performance since 1971. 
He says it must expand its 
operating authority to cut 
its dependence on the South- 
east, put greater stress on 
sales and refine and tighten 
its system of revenue and 
expense controls.” 


“Tratum says progress is 
apparently taking place in 
all three areas, but he says 
it’s too early to define the 
effects of the company’s ac- 
tions on long-term pros- 
pects.” 


Special Report 


“Productivity gains are 
finally being realized... . 
Furthermore, with the re- 
cent additions of route au- 
thority and the planned de- 
velopment of new business 
between Ohio and the South- 
east, the carrier should be 
positioned to extend the 
favorable earnings trend 
inte 1977.7" (p. 1) 


“Before Overnite can be ex- 
pected to significantly im- 
prove on uneven earnings 
performance since 1971, this 
analyst believes it necessary 
for management to take 
several steps: (1) expand 
operating authority to re- 
duce dependence on _ the 
Southeast, (2) place greater 
emphasis on sales, and (3) 
refine and tighten the com- 
pany’s system of revenue 
and expense controls.” (p. 
1) 

“While progress is appar- 
ently being made in all three 
areas, it is still too early to 
precisely define the effects 
of these actions on the long- 
term outlook.” (p. 1) 
(Regozin Affidavit, Pages 8- 
11) 
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There is every reason to believe that the publication 
of the extracts may materially reduce the demand for 
Wainwright’s services. Furnishing its reports to its 
clients is an especially valued feature which distinguishes 
Wainwright’s services from other brokers’. The Tran- 
seript’s infringements impair the value of Wainwright’s 
copyrighted material by making its contents available to 
other brokerage houses with which Wainwright competes. 
Moreover the infringements impair Wainwright’s ability 
to publish its own abstracts or to authorize others to do 
so. 

Nor is the distribution of the abstracts necessary to 
serve the public interest in the free dissemination of in- 
formation. There is no question here of denial of public 
access. The Transcript is free to prepare and issue its 
own reports based on its own research and without use 
of copyrighted material. However, “[t]he second 
publisher cannot ‘as here’ bodily appropriate the research 
of its predecessor.” Rosemont Enterprises Inc. v. Ran- 
dom House Inc., swpra, at 310; and “No publie need ap- 
pears which would justify defendants’ saving themselves 
time and trouble at the expense of plaintiffs’ copyright.” 
Marvin Worth Productions v. Superior Films Corp., supra, 
at 1275. 

Finally, while the preparation c* the Transcript’s ma- 
terial may “require the use of prior materials dealing 
with the same subject,” such a need frees the Transcript 
to get such prior materials from the source only—that is, 
to do its own research—not to lift passages wholesale 
from Wainwright’s independent product under the guise 
of merely repeating facts or business terms or furnish- 
ing news to the public. 

Tn sum, the Transcript’s copyings are not protected as 
fair use of the material. 
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The true nature of the Transcript’s abstracts is that 
of a derivative work. Derivative works are an approved 
genre under 17 U.S.C. §7, but may be copyrighted cr 
published only with the consent of the publisher of the 
underlying work, which of course has not been given here. 


¥. 


Wainwright has without question made a prima facie 
showing of infringement of its copyright. The defenses 
asserted by the Transcript have not been established. 
In the circumstances Wainwright is entitled to a pre- 
liminary injunction to protect its copyrighted property 
and to shield it from the unmeasurable consequential dam- 
age to its brokerage business which could flow from mak- 
ing the contents of its research reports known without cost 
to competitors, potential clients and the public. 

This Memorandum Opinion constitutes the Court’s find- 
ings of facets and conclusions of law. 

The motion for preliminary injunction is granted and 
a decree is being filed concurrently with the filing of this 
Memorandum Opinion. 


Dated: New York, New York 
August 19, 1976. 


MORRIS E. LASKER 
Vo Eg, 
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UNITED STATES DISTRICT COURT, 
SoutHERN Distrricr or New York. 


This case came on to be heard on plaintiff’s motion 
for a preliminary injunction filed on the 9th day of July, 
1976, and the Court having considered the complaint, the 
affidavits and supplemental affidavits of Robert L. Meyer 
and Roy L. Regozin and the memoranda of law submitted 
in support of said motion and the affidavit of Richard 
A. Holman and the memoranda of law submitted in opposi- 
tion thereto, and having heard the arguments of counsel 
for the plaintiff and counse! for the defendants at the 
hearing of said motion, and it appearing to the Court after 
due deliberation that plaintiff has established a prima 
facie case that defendants have infringed plaiatiff’s copy- 
rights in its Research Reports and that there is a sub- 
stantial risk that defendants unless restrained will con- 
tinue to do so during the pendency of this action, to the 
irreparable injury of the plaintiff, and that the issuance 
of this order will not irreparably injure defendants, and 
the Court having made and filed its findings of fact and 
conclusions of law, it is 


OrpEerEr tat defendants, their officers, agents, servants, 
employees and attorneys, and all persons acting in con- 
cert with them or on their behalf, be and they hereby are 
restrained and enjoined, pending the determination of 
this aetion, from: 


(a) publishing, selling, marketing or otherwise 
disposing of any copies of (i) their abstracts (copies 
of which are attached to the complaint herein as 
Exhibits B, E, G, I and L) of plaintiff’s copy- 
righted Research Reports (copies of which are at- 
tached to the complaint herein as Exhibits A, D, 
F, H and J) e GH ane ether ifeitcements of 
pleintifls esperichts i said Research Reports; and 
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(b) publishing, selling, marketing or otherwise 
disposing of any copies of (i) any other abstracts 
of any of plaintiff’s copyrighted Research Reports 
presented in the format of the feature “Wall Street 
Roundup” of The Wall Street Transcript or 4 
ae other HHSHeCttS or pH eeeetelt= 
Hs Reseatreh Reports: and it is 

OrpvERED, that defendants, their officers, agents, serv- 
ants, employees and attorneys, and all persons acting in 
concert with them or on their behalf, shall deliver up to be 
impounded during the pendency of this action aii copies 
or drafts of any abstracts of plaintiff’s copyrighted Re- 
search Reports in their possession or under their control, 
and all plates, molds, and other matter for making such 
abstracts; and it is further 


OrpereD, that plaintiff shall keep in full force and 
effect its present bond in the sum of $1000, conditioned 
for the payment of such costs and damages as may be 
incurred or suffered by any party who is found to have 
been wrongfully enjoined or restrained hereby, as pos’ -d 
herein pursuant to the temporary restraining order issued 
by this Court on July 9, 1976. 

M.E.L. 


Dated: New York, New York 
August 19, 1976 


s/ MORRIS E. LASKER 
Le 2 od. 
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UNITED STATES DISTRICT COURT, 
SoutHern District or New York. 


a 
H. C. Watnwricut & Co., 
Plaintiff, 
against 


Wau Street Transcripr Corporation and Ricuarp A. 
Houtman, 
Defendants. 


76 Civ. 3053 (MEL) 
en meee ane nen ee one rt etna 


SIRS: 


Please take notice that the defendants above named, 
Wall Street Transcript Corporation and Richard A. Hol- 
man hereby appeal to the United States Court of Appeals 
for the Second Cireuit from the order of the United 
States District Court for the Southern District of New 
York preliminarily enjoining the defendants, pending the 
determination of this action, from publishing, selling, 
marketing or otherwise disposing of any copies of cer- 
tain accounts of plaintiff’s copyrighted reports specified in 
the order; from publishing, selling, marketing or otherwise 
disposing of copies of any other unspecified accounts of 
unspecified reports copyrighted by plaintiff; and direct- 
ing defendants to deliver up for impounding all copies or 
drafts of accounts of unspecified reports copyrighted by 
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plaintiff; which order was entered in this action on Au- 
gust 19, 1976; and said defendants appeal from each and 
every part of said order as well as from the whole thereof. 


Dated: New York, N. Y. 
September 17, 1976 


Yours, ete. 


EATON, VAN WINKLE & GREENSPOON 
Attorneys for Defendants 

By Samuet N. GrREENSPOON 
A member of the firm 

600 Third Avenue 

New York, New York 10016 

867-0606 
4Ue 


Cahill, Gordon & Reindel, Esqs. 
Attorneys for Plaintiff 
80 Pine Street 
New York, N. Y. 10005 
825-0100 
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Notice of Motion for Reargument and Other Relief, 
Dated August 30, 1976. 


UNITED STATES DISTRICT COURT, 
SovutHErN District or New York. 
{Same Trriz.] 


Sirs: 


Please take notice that on the memorandum in support 
of motion for reargument, the undersigned will move this 
Court at a Term for Motions, to be held before Honor- 
able Morris E. Lasker, in Room 1903, United States Dis- 
trict Courthouse, Foley Square, New York, New York, at 
10:00 A.M. on September 9, 1976, or as soon thereafter 
as counsel can be heard, pursuant to General Rule 9({m), 
for an order granting reargument and upon such re- 
argument vacating the temporary injunction dated Au- 
gust 19, 1976, or modifying or clarifying the same, as 
more particularly set forth in said memorandum in sup- 
port of motion for reargument. 

Please take further notice that upon the annexed affi- 
davits of Richard A. Holman, Samuel N. Greenspoon and 
Myron Kandel each sworn to August 30, 1976, the under- 
signed will further move this Court, at the time and place 
aforesaid, for an order pursuant to Rule 8 FRAP and 
the general equity powers of this Court, staying or sus- 
pending the said injunction pending appeal therefrom, or 
in the alternative increasing substantially the amount of 
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the bond to be filed by the plaintiff; and for such other 
and further relief as to the Court may seem just and 
proper. 


Dated: New York, N. Y. 
August 30, 1976 


Yours, ete. 


Eaton, VaNWINKLE & GREENSPOON 
Attorneys for Defendants 
By 
A member of the firm 
Office & P. O. Address 
600 Third Avenue 
New York, New York 10016 
867-0606 
To: 


Cahill, Gordon & Reindel, Esqs. 


Attorneys for Plaintiff 
80 Pine Street 
New York, N. Y. 10005 
944-7400 
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UNITED STATES DISTRICT COURT, 


SovuTHerN Districr or New York. 


{Same Trrzz.] 


State of New York, 
County of New York, ss: 


Ricnarp A. Hotman, being duly sworn, deposes and 
says: 


TIT am one of the defendants herein and President of 
the corporate defendant. 

I submit this affidavit in support of defendants’ applica- 
tion for: 


1) a stay or suspension pending appe?l; 
2) reargument (see memorandum) 

3) increase in the bond to $50,000. 

1) As to a stay pending appeal: 


Rule 8 Federal Rules App. Proc. requires application 
for a stay or suspension pending appeal to be made to 
the District Court in the first instance except in rare 
instances which do not appear to be applicable here. 

No possible damage can inure to the plaintiff if the 
injunction is stayed or suspended during appeal. Al- 
though the Court stated (Opinion pp. 13-14): 


“There is every reason to believe that the pub- 
lication of the extracts may materially reduce the 
demand for Wainwright’s services”, 

there is no evidence to support that belief. If any of 
plaintiff’s clients had reduced its use of plaintiff’s services, 
because of the said publication, or had even indicated an 
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intent to do so, we can be sure that plaintiff would have 
presented a letter from such client to that effect. But 
there is none. 

Moreover, plaintiff concedes that it has no evidence 
that the publication has in any way reduced (materially 
or otherwise) any demand for its services. Thus the Meyer 
affidavit (sworn to July 9, 1976) concedes (par. 18:) 


“It may be impossible for us to determine how 
much brokerage business Wainwright lost because 
of the publication by The Transcript of abstracts 
of Wainwright’s Research Reports. We have no 
idea whether any of our institutional clients gave 
business to other brokerage houses because they 
were upset about the publication of the abstracts 
in The Transcript, nor do we have any idea how 
many potential customers used the abstracts as 
the basis for investment decisions, but did not re- 
quest Wainwright to act as their broker in connec. 
tion with such investment decisions.” 


Hence there is no evidentiary support of the Court’s 
statement about reduction in demand for plaintiff’s serv- 
ices, and plaintiff concedes it has no evidence thereof. 

The Court noted that there was no evidence as to 
when the Transcript began to publish news accounts of 
plaintiff’s reports. Actually the Transcript began to pub- 
lish such news accounts in November 1974 and has pub- 
lished about 100 news accounts of plaintiff’s reports. Yet 
plaintiff failed to state the name of a single client which 
had cut down or terminated the use of plaintiff’s services 
for any reason much less because of the publication of 
the news accounts. Striking evidence that plaintiff has 
not been damaged. 

On the other hand the damage to defendants if the in- 
junction is not stayed or suspended pending appeal can be 
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enormous. Thus the injunction requires defendants to de- 
liver up for impounding: 


“all copies or drafts of any abstracts of plain- 
tiff’s copyrighted Research Reports.” 


Deiendants have no such copies or drafts except as pub- 
lished in the newspaper. As so published they consist 
of less than one-tenth of one percent of the contents of 
the newspaper. If the entire newspaper must be im- 
pounded, then the damage to the defendants is enormous. 
Moreove1, the impounding of copies of the newspaper 
constitutes a prior restraint on the publication of 99.90% 
of news as to which plaintiff has no interest at all. 


We do nct know what is meant by the impounding 
clause, and as part of our motion for reargument we are 
seeking clarification thereof. If it covers all of the copies 
of all of the newspapers, then it clearly goes too far. 
On the other hand, it would be a relatively simple mat- 


ter to block out the news account of plaintiff’s report in 
the event that defendants sell copies of the newspapers. 
That should be sufficient protection for plaintiff. 

The public interest must also be considered. According 
to plaintiff its reports are of benefit to its clients. If so, 
they would be of benefit to the general public. e 
Transcript is sold to some 500 libraries scattered through- 
out the United States. Hence, virtually the entire United 
States population would have access to the Transcript’s 
news accounts instead of the selected few. We submit 
that the public’s interest should not he overlooked where 
only plaintiff’s private interests are at stake. (See Ex 
hibit A annexed) 

Moreover, we believe that the Court’s rulings both on 
the fair use and first amendment questions raise serious 
issues as to which there is no Court of Appeals guidance. 


Ho 
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Indeed, as we shall show in our memorandum the rulings 
of the Supreme Court seem to be in conflict with this 
Court’s rulings. 

Accordingly, we respectfully submit that the injunction 
should be stayed or suspended during appeal. We will 
do all we can to expedite the appeal. 


2) As to reargument: 

The matters or controlling decisions which we believe 
this Court has overlooked are set forth in our memo 
randum. (See Rule 9[m] General Rules). 


3) As to the bond: 

We submit that the $1,000 bond is grossly inadequate. 
Thus, e. g., the impounding clause if it affects the news- 
papers themselves as contrasted with the news accounts, 
will cause enormous damage to the defendants. Accord- 
ingly, we snbmit that the bond should be increased sub 
stantially or else the impounding clause be modified so as 
to merely require that the newspapers need not be im- 
pounded but if sold then the news account be deleted. 

T respectfully submit that the motion should be granted 
in all respects. 


(Sworn to by Richard A. Holman, August 30, 1976.) 
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State of New Jork, 
County of New York, ss: 
SamvueL N. Greenspoon, being duly sworn, deposes and 
says: 
It is my recollection tha: on the oral argument the 
urt indicated that if it granted the injunction it would 
stay the same so that defendants could prosecute an 


appeal. 


(Sworn to by Samuel N. Greeuspoon, August 30, 1976.) 


os 
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A. Holman and Samuel N. Greenspoon. 


H. C. WAINWRIGHT & Co. 


ESTABLISHED 1868 
June 4, 1976 
NOTICE TO OUR CC. ~TS 


An increasing number of products published .- our 
Research and Economic-Investment Departments have 
been quoted and otherwise utilized by various media in 
recent months, and we would like to take this oppor- 
tunity to again acquaint our clients with our policy in 
this matter. We do not now and have never made «ur 
products available to the media except in very isolated 
cases as background material for serious research pur- 
poses. As an indication of our resolve, beginning two 
months aco we began copyrighting all of our material 
through tl» “‘opyright Office of the Library of Congress. 
Each of our reports since then contains the copyright 
notice as well as the words: 


“All rights reserved. No portion of this report 
may be reproduced in any form without »rior writ- 
ten consent.” 


We have already begun to protect our copyright 
through legal channels and we intend to vigorously con- 
tinue such efforts. We ask for your cooperation in keep- 
ing our reports within your organizations, and your 
understanding in our attempts to maintain the exelu- 
sivity of our work. 


ROBERT L. MEYER 
Director of Research 
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UNITED STATES DISTRICT COURT, 
SouTHERN District or New York. 


State of New York, 
County of New York, ss: 


Myron Kanpen, being duly sworn, deposes and says: 


I was the financial editor of the New York Herald 
Tribune from 1964 to 1966; I was the editor of the New 
York Law Journal from 1966 to 1968; I was the editor 
and publisher of the Wall Street Letter from 1969 to 
1973; 1 am now the editor and publisher of Review of 
the Financial Press and I am currently President of the 
Society of American Business and Economic Writers. 

I am familiar with brokers’ reports, having read many 
of them over the years. Brokers’ reports constitute im- 
portant news for the business and financial community; 


they can have a significant economic or financial impact. 
In fulfilling its obligations to provide the public with 
comprehensive news and information it is essential for 
the business and financial press to be able to report on 
the contents of brokers’ reports on a consistent continuing 
basis. 


(Sworn to by Myron Kandel, August 30, 1976.) 
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UNITED STATES DISTRICT COURT, 
SoutHern District or New York. 


State of New York, 
County of New York, ss: 


Roy L. Recozin, being duly sworn, deposes and says: 


1. I respectfully submit this affidavit on behalf of plain- 
tiff H. C. Wa‘rwright & Co. (“Wainwright”) in response 
to defendants’ iotions for a stay pending appeal of the 
Preliminary Injunction entered herein on August 20, 1976 
and for modification of the terms of such Preliminary 
Injunction. 


2. At the hearing on Wainwright’s order to show cause 
for a temporary restraining order held July 9, 1976, 
the Court inquired whether any witnesses would be pre- 
sented at the hearing on Wainwright’s motion for a pre- 
liminary injunction. Counsel for defendants and coun- 
sel for Wainwright each stated that no witnesses would 
be called. Counsel for defendants also stated that very 
few back issues of The Wall Street Transcript (“The 
Transcript”) are sold and represented to the Court that 
no copies of the issues of The Transcript containing the 
abstracts attached as exhibits to the Complaint would 
be distributed by defendants pending determination of 
Wainwright’s motion for a preliminary injunction. 


3. At the hearing cn the motion for a preliminary in- 
junction, held in Chambers on July 22, 1976, the Court 
indicated that Wainwright’s copyrights appeared to have 
been infringed by defendants, and that the Court was in- 
clined to issue an injunction. The Court requested coun- 
sel for Wainwright and counsel for defendants to submit 
proposed preliminary injunctions. At no time, to the 
best of my recollection and the recollections of Ira A. 
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Finkelstein, Esq. and Helene Fromm, Esq., who were 
present at the July 22 hearing, did the Court intimate, 
much less indicate, that if a preliminary injunction were 
issued, the Court would stay the injunction pending an 
appeal by defendants, as suggested by Mr. Greenspoon 
in an affidavit sworn to August 30, 1976 (Holman Aff’t, 
p. 5). Ms. Fromm, Mr. Finkelstein and I each reviewed 
the notes we took during the hearing and found no refer- 
ence to any suggestion by the Court that a stay of a 
preliminary injunction might be granted pending ap- 
peal. 


4. Defendants did not submit a proposed preliminary 
injunction as requested by the Court, nor did defendants 
submit any comments concerning the proposed preliminary 
injunction submitted and served by Wainwright. 


5. The proposed preliminary injunction submitted and 
served by Wainwright on July 27, 1976, as modified by 
the Court, was entered on August 20, 1976. 


(Sworn to by Roy L. Regozin. September 7, 1976.) 
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UNITED STATES DISTRICT COURT, 
SouTHerN District or New York. 


State of New York, 
County of New York, ss: 


Rosert L. Meyer, being duly sworn, deposes and says: 


1. | respectfully submit this affidavit in response to 
defendants’ motion for a stay pending appeal of the Pre- 


liminary Injunction entered in this action on August 20, 
1976. 


2. Mr. Holman asserts that there is no evidence to sup- 
port the belief that publication by defendants of abstracts 
of Wainwright’s F2ports may materially reduce the de- 
mand for Wainwright’s services (Holman Aff’t sworn to 
August 30, 1976, p. 2). This is simply not correct. It 
is clear that the abstracts contain st-tements of projec- 
tions, analyses and conclusions set forth in Wainwright’s 
Reports and that the abstracts are sold to competitors 
and potential customers of Wainwright. Mr. Holman 
now states that “virtually the entire United States popu- 
lation” has access to the abstracts (Holman Aff’t sworn 
to August 30, 1976, p. 4). Nothing more need be said. 
Defendants have made the contents of Wainwright’s Re- 
search Reports available without cost to competitors, po- 
tential customers and the general public. We would not 
expect our clients to inform us when they give business 
to other brokerage houses. We certainly would not ex- 
pect to be advised as to the use made of the abstracts 
by our competitors or by potential customers, 


3. Mr. Holman states that since November 1974 The 
Wall Street Transcript has published approximately 100 
“news accounts” of Wainwright’s Reports (Holman Aff’t 
sworn to August 30, 1976, pp. 2-3). Wainwright at- 
tempted, in a variety of ways, to dissuade defendants 
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from continuing to publish abstracts of its Reports. When 
it became apparent that the defendants could not be dis- 
suaded by Wainwright, even by Wainwright’s refusing 
to permit its securities analysts to participate in the 
“roundtable” discussions conducted by defendants, Wain- 
wright in April 1976 began to copyright its Reports 
under the Copyright Act. What happened thereafter is 
already a matter of record (see my affidavit and supple- 
mental affidavit sworn to July 9 and July 21, 1976, re- 
spectively and the affidavit and supplemental affidavit 
of Roy L. Regozin sworn to July 9 and July 21, 1976, re- 
spectively). The present action was commenced by Wain- 
wright after all attempts to resolve the matter between 
the parties had failed. 


4. Mr. Holman’s discussion on pa e 2 of his August 30 
affidavit with regard to paragraph 18 of my July 9 affi- 
davit completely misses the mark. My point was that 
there is no way for Wainwright to determine how much 
brokerage business it lost because of the publication by 
defendants of abstracts of Wainwright’s Research Re- 
ports. Wainwright’s inability to quantify the damage 
eaused by the publication of the abstracts makes the 
need for an injunction clear. 


5. Given the intransigent position taken by defendants 
in this action with regard to their asserted right to con- 
tinue to publish abstracts of Wainwright’s copyrighted 
Research Reports, the granting of a stay of the Pre- 
liminary Injunction would be extremely prejudicial to 
Wainwright. 


ConcLusIon 
Wainwright respectfully requests that defendants’ mo- 
tion for a stay pending appeal of the Preliminary In- 


junction entered in this action be denied. 


(Sworn to by Robert L. Meyer, September 7, 1976.) 
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UNITED STATES DISTRICT COURT, 
SourHern District or New York. 


Before: 


Hon. Morris E. Lasker, District Judge. 


New York, October 1, 1976, 
11:30 a.m. 


Appearances : 


Cahill, Gordon & Reindel, Esqs., Attorneys for plain- 
tiff By: Roy L. Regozin, Esq., Ira A. Finkelstein, Esq 
of Counsel. 

Eaton Van Winkle Greenspoon & Grutman, Esqs., At- 
torneys for defendants By: Samuel Greenspoon, Esq., of 
Counsel. 


Also Present: 


Richard A. Holman. 


The Court: There is a motion for rearguinent and for 
other relief that is really for modifieation of the terms 
of the injunction made by the defendants. I have read 
with interest and care the 22-page memorandum of Mr. 
Greenspoon and the 21- -page papers in opposition. 

I do not agree with counsel for the defendant that 
es is a basis for altering the decision of the court. 

I do not find that IT overlooked any material facts or 
disregarded or, so far as I can see, misconstrued any 
of the law put before me or relied upon in my earlier 
decision. 

Therefore, the motion, insofar as it is a motion for 
reargument, is denied. 


243a 


Transcript of Minutes of Argument on Motion for Reargu- 
ment and Other Relief, October 1, 1976 


Insofar as your applications for relief relating to modi- 
fication of the injunction, I would be glad to discuss 
them, although I have some views in the matter already. 

These boil down, as I recall, to three. The first is 
what I will call the scope of the injunction, whether it 
should apply to future publications of Wainwright or 
not as distinct from Wainwright’s existing reports. 

The second matter is the question of impoundment 
which is presently ordered in the injunction. 

And the third is the question of the amount of bond 
furnished by the plaintiff upon the preliminary injunc- 
tion. 

As far as the first question is concerned, I believe 
that the court does have the power to enjoin the defend- 
ants from infringing on any copyrighted material of the 
plaintiff substantially or identically in the form of the 
reports as they have been issued to date. 

Of course, this injunction is not intended to cover any 
material that theoretically might be issued by Wain- 
wright of a very different nature, but there is nothing in 
the record to indicate that Wainwright intends to or is 
likely to issue any such material during the pendency of 
this proceeding. If I were to be assured by the defend- 
ants that they would not, that they would voluntarily re- 
frain from infringing or copying or using the material 
of Wainwright in the way they have used it during the 
pendency of this action, of course I would be agreeable 
to eliminating that requirement from the injunction. But 
{ understand, and do not criticize the defendants for be- 
lieving, as I think they do, that they have a right in good 
faith to do this and my understanding is that they feel 
that under the circumstances they can’t give me the 
assurance that they won’t do it unless the court enjoins 
them from doing so. 

Ts that correct, Mr. Greenspoon? 
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Mr. Greenspoon: What we would is we want to publish 
what we call these accounts, but we are prepared to do 
it within any guidelines. That’s the basic problem. 

The Court: There was an earlier time, the last time 
we met, I think, when I suggested to you as counsel to 
the defendants that you make proposals as to guidelines, 
and, indeed, I guess you did. They simply didn’t seem 
to me to be sound in accordance with my view of the 
plaintiff’s rights and what the law is. 

T don’t really know of anything that would have 
changed that since the time you made those suggestions. 
T think we really ought to play it straight. 

You know, you can go to the Court of Appeals right 
away and they may disagree with me, but let’s find out. 
If it is the law, it is the law, and if it is that’s just the 
way the cookie will have to crumble, so to speak. 

On the question of impoundment, Mr. Regozin did 
indicate in his memorandum that he would be agreeable 
to trying to work out some method there that was not 
unduly a burden on you and I don’t want to put an 
undue burden on you either, I just want to see that this 
stuff doesn’t circulate. Any arrangement that you could 
propose that will assure that without messing up your 
business is fine as far as I am concerned. 

Mr. Greenspoon: I think what T had indicated, your 
Honor, was this, that these things are very small parts 
of lengthy newspapers and IT indicated that we would 
be prepared and we agree that to the extent of the in- 
junction we would not—if we sold these newspapers— 

The Court: We are talking about the back issues. 

Mr. Greenspoon: The point is not the question of 
selling them, but to take four or five hundred copies 
of five issues, we are talking about 2500 newspapers, and 
these things weigh, I don’t know, a pound apiece, maybe 
more, we are talking about over a ton of paper. 
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What | had suggested was that we simply, if we would 
keep the newspapers down there and if somebody hap- 
pened to buy one, which is possible, block out— 

The Court: You can cut it out, I suppose. 

Mr. Greenspoon: Either cut it out or block it out in 
some fashion. 

This newspaper is not set up like some newspapers, 
where they have cuts and plates and all that, we destroy 
the type immediately. 

The Court: Subject to hearing whether Mr. Regozin 
has any further suggestions, I would be satisfied to mod- 
ify the injunction something like that, particularly in view 
of the fact he has earlier said that he would try to work 
it out too. What T would want, however, would be that 
there would be some written instruction given by the 
defendant to whoever is in charge of sales of past issues 
to he sure that they are alerted in advance so that this 
material doesn’t go out negligently, however innocent it 
might be. 

Mr. Greenspoon: I think we blocked out certain copies, 
didn’t we? Didn’t we do that? 

The Court: How do you do that? 

Mr. Holman: You cover it over. You paste over it or 
ink it through, either way. 

The Court: T guess inking it through would be better. 
We are not talking about national security here, so T sup- 
pose nobody is likely to peek under the pasted over ma- 
terial, except out of curiosity, perhaps, but T suppose ink- 
ing it through would he better. 

Mr. Regozin: T agree inking it through would be pref- 
erable. The only comment T would have would be it 
wouldn’t be sales we are concerned with but any distri- 
bution. 

The Court: What do you do with back issues? 
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Mr. Holman: We keep them. People order sometimes a 
whole year’s set back and we have some things pending 
now, with schools, libraries. 

The Court: You say vou have four or five hundred? 

Mr. Greenspoon: Yes. 

The Court: How many of those do you expect to be 
sold? 

Mr. Holman: Not many. Maybe at this point would 
be 10 or 20. 

The Court: Yes, it must be down to the minimum now. 

I will ask you to propose a modification of the injune 
tion on that point then. 

Mr. Regozin: Just for the record, your Honor, in an- 
swer to one of our interrogatorics the defendants indi- 
dicated they retain approximately 250 copies. 

The Court: The other thing, in the light of that propo- 
sition, do we have any trouble about the bond? 

Mr. Greenspoon: Well, if T reverse this injunction, and 
[ will be frank about it, IT will be very confident IT will 
certainly get it severely modified, yes, I don’t think $1000, 
T think my services, and T am entitled to counsel fees, 
are worth $25,000 to reverse this injunction, if I do. I 
think they ought to put up that bond to secure my legal 
fees in that amount. 

The Court: Aren’t they good for it? 

Mr. Greenspoon: These people? 

The Court: Yes. 

Mr. Greenspoon: I don’t know. In the state courts, 
unfortunately, I am not too sure of the rule in the federal 
courts, our damages are limited to the face amount of 
the bond. T am not too sure the federal rule isn’t the 
same. 

The Court: I don’t think it is, but at the same time, 
in order to avoid question, I think $1000 is on the low 
side in view of the nature of the controversy. 


s. 
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I certainly do not mean to sponsor Mr. Greenspoon’s 
estimate of the value of his own services, but I would say 
they are worth more than $1000. 

If you wish to be heard on this, you may, but I have 
a figure in mind which is $5000, which I tink is appro- 
priate under the circumstances. 

Mr. Regozin: We would not object to that, your Honor. 

The Court: I will increase the bond to $5000. 

Mr. Greenspoon, why don’t you prepare a form of modi- 
fied injunction, serve it on Mr. Regozin, and he ean sub- 
mit a counterorder if he wants to. 

Mr. Greenspoon: I do have one problem if the judg- 
ment is served because I don’t see your Honor’s initials 
on the strike-through—on page 2. That’s the one. There 
is no initial there and I wasn’t svre. 

The Court: No, the initials . = here. 

Mr. Greenspoon: May I be heard for a moment on 
subdivision (b) of your judgment and also on item L of 
subdivision (a)? 

The Court: L? 

Mr. Greenspoon: Yes. 

The Court: I think you mean small i. 

Mr. Greenspoon: Yes, it is under i, but it is a capital 
L. 

The Court: Yes. 

Mr. Greenspoon: Taking up the second one, that which 
I gather is the future. As I understand that provision of 
the judgment, I just want to be very clear about that. 
If Wainwright writes one of these special reports a 
month from now, it isn’t even copyrighted as of today. 

The Court: That’s right. 

Mr. Greenspoon: Obviously, it isn’t even filed. You 
q can’t bring a proceeding on an uncopyrighted piece of 
. paper which has not been filed with the office. 
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The Court: | don’t know what you mean by that. Of 
course the terms of B(1) specifically are limited to copy- 
righted material. 

Mr. Greenspoon: Sure, but that copyrighted material 
isn’t in existence now. 

The Court: I agree. 

Mr. Greenspoon: The iaw is very clear that until 
the copyrighted material is actually filed, you ean’t bring 
a proceeding on it. So what we are faced here with is 
an injunction on a matter where they would be barred 
from even suing on at this time. 

The Court: It seems to me you have rehearsed this 
argument a number of times, Mr. Greenspoon. 

Mr. Greenspoon: Yes, T know. 

The Court: T don’t know why we differ so, but we do. 
and I don’t propose to change that. 

Mr. Greenspoon: On I. of the first item, as IT under- 
stand your Honor’s opinion— 

The Court: When you talk about L, do you talk about 
reference to the capital L? 

Mr. Greenspoon: Yes. As I understand your Honor’s 
opinion, you say in effect the fact that Wainwright pub- 
lishes one of these things is something that could be pub- 
lished, that’s news, even perhaps the conclusions which 
Wainwright draws or recommendations which Wainwright 
makes are likewise in the same category, but your Honor 
goes on to say that the contents, meaning, T take it, the 
artistic expression of the writer— 

The Court: Or their reasons that are illustrations of 
the research they have done or the results of the research 
they have made. 

Mr. Greenspoon: Are protected. 

The Court: Yes. 

Mr. Greenspoon: If that is so, then L is certainly not 
subject to— 
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The Court: I don’t remember what L .s. 

Mr. Greenspoon: L is the one T drafted and I don’t use 
a single word they use, not one word, except for one ex- 
pression. I used one exnression they used and that’s 
short term interest retes ' defy anyone to utilize— 

The Court: I am aitog~‘ confused by this. 

Mr. Greenspoon: They ave five reports, A, D, F, H 
and J. We have five abstracts, B, G, i, L and K. 

L is entirely different from B, G, i and L—there is 
nothing in L which compares to J. I will take Mr. Rego- 
zin’s very affidavit. 

The Court: Let me look at L so ! know what we are 
talking about. 

Mr. Greenspoon, you could have saved us some of this 
trouble if when the injunction was served, you could have 
pointed these things out. 

Mr. Greenspoon: I take the position that none should 
be granted, of course. 

Mr. Regozin, on page 16— 

The Court: What is Exhibit L? 

Mr. Regozin: That’s the abstract of Wainwright on 
CIT Financial Corporation. 

The Court: Of course, all we are talking about any- 
way here—I mean, I took this simply to be a description 
of material that was attached here and not to character- 
ize it as better or worse or anything else, that your ab- 
stracts as a group, you were enjoined from publishing. 

Mr. Greenspoon: Sure, but if one abstract as they call 
them, does not infringe uvon their basic report, then it 
should not be enjoined. 

On page 16— 

The Court: I don’t know what you mean by page 16. 

Mr. Greenspoon: Of Mr. Regozin’s affidavit, he sets 
forth what he says are the exact things which we for 
example, on the left, he has abstract— 

The Court: I see. 
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Mr. Greenspoon: There is absolutely no comparison 
between— 

The Court: What you are saying is you don’t think 
that this particular item, that is, Item L— 

Mr. Greenspoon: F tls within your cninion. 

The Court: You may be right. I haven’t studied that 
one for that purpose. 

I wonder if it is so important that we have to spend 
t':ae on it now. 

Mr. Greenspoen: It is important. 

The Court: Why? 

Mr. Greenspoon: Because if I knew what your Honor’s 
views were on this one, then I have guidelines. 

The Court: I am not prepared to sit here without hav- 
ing an opportunity to think about it or to see why you 
claim that this is different from the others. I don’t know 
“what to say at the present time. If you wish to move 
furtner to modify the injunction to eliminate L on grounds 
that .ou set forth, not at any great length, and Mr. 
Regozin make his comments in answer, I will be glad tc 
give it a good faith consideration. 

T think really it is peripheral at the moment because 
it still leaves all the rest here. It leaves the injunction and 
everything else and I would assume that now that we have 
got these major items straightened ont and there is not 
going to be a change of the decision that you want to go 
ahead and appeal and find out what the law is. 

Mr. Greenspoon: I have alreadv appealed 

The Court: You have? 

Mr. Greenspoon: Yes. 

The Court: Then I really don’t know that further ef- 
fort is seriously in order until the Court of Appeals lets 
me know. 


Mr. Greenspoon: I will have to withdraw that appeai. 
T talked to Carlin last night. 
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The Court: Because the motion for reargument was 
pending? 

Mr. Greenspoon: No, because if there is the slightest 
modification I have to appeal again. 

The Court: But you will do that? 

Mr. Greenspoon: Yes, | will. 

The Court: If you want to move for still further modifi- 
cation, OK. 

[ think that’s the only way I can leave it. | just don’t 
know what more [ can de. | tried as much as [ can by 
writing an opinion, discussing the matter with you I don’t 
know how many times on the record and in other ways, in- 
cluding disagreement with some of the things that you 
have proposed to give you my view of what the law is, and 
T don’t think T can do it much more effectively, but I 
will always consider seriously anything vou put before 
me. 

Mr. Greenspoon: That T am sure. 

i don’t know, to be frank about it, maybe T am in a bet- 
ter position on appeal, leaving it in there. 

The Court: You probably are. Tf they reverse me on 
item L— 

Mr. Greenspoon: Then T am going to collect all the 
bond. you see, for my legal fees. You see, Holman has 
no money to pay me. l have got to look to them. 

The Court. At least I have improved your prospects. 

T think that’s it and T will expect to receive a proposed 
order. 

Mr. Greenspoon: Very good, sir. 

T assume that the way to do it would be to incorporate 
everything in the preceding order and just change the two 
paragraphs rather than have two separate pieces of paper. 

The Court: T think so, too. 

Mr. Greenspoon: Ycur Honor, we had made an applica- 
tion for a stay because the rule requires us to make. the 
application in the District Court first. 
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The Court. The application for a stay is granted for 
a period of five days so that you can apply to the Court 
of Appeals for a stay. 

Mr. Regozin: May I ask you, your Honor, does that 
mean they are totally unrestrained for five days from 
publishing anything regarding Wainwright? 

Mr. Greenspoon: We won’t publish anything in the five 
days. 

The Court: On condition they don’t publish anything 
in the five days. 

Mr. Greenspoon: I just have to do this as a matter of 
form before I do this. 

The Court: T don’t want to stop you from applving 
to the Court of Appeals. 

Thank you all. 

Mr. Greenspoon: Thank you, your Honor. 
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UNITED STATES DISTRICT COURT, 
SoutHEerRN Districr or New York. 


The Court entered a Preliminary Injunction in this 
action on August 20, 1976 and defendants filed motions 
for reargument and for modification of the terms of such 
Preliminary Injunction on August 30, 1976. The Court 
having considered the aforesaid motions, the affidavits 
of Richard A. Holman and Myron Kandel and the memo- 
randum of law submitted by defendants in support of 
their motion for modification and their motion for reargu- 
ment, respectively, and the affidavits of Robert L. Meyer 
and Roy L. Regozin and the memorandum of law sub- 
mitted by plaintiff in response thereto, and having heard 
counsel for the defendants and counsel for the plaintiff 
concerning the manner in which the Preliminary Injunc- 
tion should be modified, and it appearing to the Court after 
due deliberation that it would be appropriate to modify 
and clarify in certain respects the provisions set forth 
in the Preliminary Injunction previously entered herein 
and to restate its terms in their entirety, and it still ap 
pearing to the Court after due deliberation that plaintiff 
has established a prima facie case that defendants have 
infringed plaintiff’s copyrights in its Research Reports and 
that there is a substantial risk that defendants unless 
restrained will continue to do so during the pendency of 
this action, to the irreparable injury of the plaintiff, and 
that the issuance of this order will not irreparably injure 
defendants, and the Court having determined that there 
is no need to modify in any respect its findings of fact 
and conclusions of law set forth in its Memorandum Opin- 
ion previously filed herein, it is 
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Orprreb, that defendants, their officers, agents, servants, 
employees and attorneys, and all persons acting in concert 
with them or on their behaif, be and they hereby are re- 
strained and enjoined, pending the determination of this 


action, from: 


(a) publishing, selling, marketing or otherwise 
disposing of any copies of the abstracts of plain- 
tiff’s copyrighted Research Reports set forth on 
pages 43,669, 43,689, 43,789, 43,845 and 44,163 of 
the May 10, May 17, May 24, May 31 and July 5, 
1976 issues of The Wall Street Transcript, re- 
spectively; and 


(b) publishing, selling, marketing or otherwise 
disposing of any copies of any other abstracts of 
any of plairtiff’s copyrighted Research Reports pre- 
sented in the format of the feature “Wall Street 
Roundup” of The Wall Street Transcript; and it is 
further 


OrvereD, that defendants, their officers, agents, serv- 
ants, employees and attorneys, and all persons acting in 
concert with them or on their behalf, be and they hereby 
are restrained and enjoined, pending the determination of 
this action, from selling, circulating or otherwise disposing 
of any copies of the May 10, May 17, May 24, May 31 
and July 5, 1976 issues of The Wall Street Transcript un- 
less, prior to any such distribution of any such copy of 
any such issue, the abstract of plaintiff's copyrighted 
Research Report contained therein on page 43,669, 43,689, 
43,789, 43,845 and 44,163 thereof, respectively, is inked out 
or otherwise rendered illegible in its entirety, and defend- 
arts shail provi’> written instructions to this effect to 
their personnel liaving access to copies of such issues and 
shall post copies of such instructions in prominent places 
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in the area or areas in which copies of such issues are 
stored by or on behalf of defendants and in the area or 
areas in which copies of back issues of The Wall Street 
Transcript are prepared for delivery or mailing by or on 
behalf of defendants; and it is further 


Orpuser, that plaintiff shall file within five days frum 
the date of entry hereof and keep in full force and effect 
a bond or bonds in the total sum of $5,000, conditioned for 
the payment of such costs and damages as ray he in- 
curred or suffered by any party who is found to have been 
wrongfully enjoined or restrained hereby; and it is fur- 
ther 


OrvereED, that upon entry of this Preliminary Injunc- 
tion, the Preliminary Injunction entered herein on August 
20, 1976 shall have no further force or effect. 


Dated: New York, New York 
October 12, 1976 


s/ MORRIS E. LAS:. ER 
u. 8. 2. J, 
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UNITED STATES DISTRICT COURT, 
SoutHerN District or New York. 


Sirs: 


Please take notice that defendants, above named, Wall 
Street Transcript Corporation and Richard A. Holman, 
hereby appeal to the United States Court of Appeals for 
the Second Circuit from the order of the United States 
District Court for the Southern District of New York en- 
tered in this action on October 12, 1976, which order super- 
seded the prior preliminary injunction entered on August 
20, 1976 and which order preliminarily enjoined the de- 
fendants, their officers, agents, servants, employees and at- 
torneys and all persons acting in concert with them or on 
their behalf, pending the determination of the action, from 
publishing, selling, marketing or otherwise disposing of 
any copies of accounts of specified copyrighted research 
reports; from publishing, selling, marketing or otherwise 
disposing of any copies of any other account of any re- 
search reports written and copyrighted by the piaintiff in 
the future; and further enjoined the defendants, pending 
determination of this action, from selling, circulating or 
otherwise disposing of any copies of five specified issues of 
the defendants’ newspaper unless there is obliterated there- 
from the account of specified copyright research reports; 
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and granted other relief to the plaintiff; and the said 
defendants appeal from the entire preliminary injunction 
as well as from each and every part thereof. 


Dated: New York, N. Y. 
October 15, 1976 


Eaton, Van WINKLE, GREENSPOON & 
GRUTMAN 
Attorneys for the Defendants 
By Samuel N. Greenspoon 
600 Third Avenue 
New York, New York 10016 
867-0606 


To: 


Clerk of the United States District Court 
Southern District of New York 


Cahill, Gorden & Reindel, Esgqs. 
Attorneys for Plaintiff 
89 Pine Street 
New York, N. Y. 10005 
825-0100 


375—Affidavit of Service The Reporter GB., Inc., 11 Park Place, New York, N. Y. 10007 


f : 
NEW YORK SUPREME COURT APPELLATE DIVISION DEPARTMENT 
ON 1 SECC A Me NS ERA ANSI A SCE IN SRI A PES: ESE PLS ATCA ERE PCRS EARNTEEES SLE 


UNITED STATE COURT OF APPEALS FOR THE SECOND CIRCUIT 
WAINWRIGHT 
VS 


WALL STREET 
TRANSCRIPT 


AFFIDAVIT 
OF SERVICE 


State or New York, 


County or New York, ss: 


BERNARD &. GREENBERG being duly sworn, 


162 EB 7 o NY 
deposes and says that he is over the age of 21 years and resides at an rer : 


That on the 15t h day of February, 1977 ne 


he served the annexed Joint Appendix 


Richard 4. Holman, 120 Wall street, NY, NY 
C ahill Gordon & Teindel, 80 Pine street, NY, NY 


in this action, by delivering to and leaving with said attorneys 


three true cop thereof. 


DEPOoNENT FurTHER Says, that he knew the person so served as aforesaid to be the 
person mentioned and described in the said 


Deponent is not a party to the action. 


W A TSON 
Notary Public, State of New York 
No. 4509705 
Qualified in Delaware County 
Commission Expires March 30, 1977 


